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Appuication For A CERTIFICATE 
or Pustic ConveNIENCE AND NECESSITY 


Trunkline Gas Company (Trunkline) hereby applies for 
a certificate of public convenience and necessity to construct 
and operate additional facilities and to increase its sales 
to existing resale customers. In conjunction with this 
expansion program, two of Trunkline’s largest suppliers 
are dedicating additional gas reserves and reducing their 
permanently certificated initial rates applicable to existing 
supplies to Trunkline. Accordingly, the Commission’s ap- 
proval of the producer applications and price reductions, 
together with the approval of Trunkline’s expansion pro- 
gram as requested herein, will permit Trunkline prospec- 
tively to reduce its rates to resale customers as proposed. 
Such a combined program is quite obviously in the public 
interest. 


I 


The exact legal name of applicant is Trunkline Gas 
Company, a corporation organized under the laws of the 
State of Delaware, having its principal place of business 
in Houston, Texas. 
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The names and post office addresses of the persons to 
whom correspondence or communications in regard to this 
application are to be addressed are: 


W. W. Prior William C. Keefe 
Trunkline Gas Company Trunkline Gas Company 
P.O. Box 1642 One Chase Manhattan 
Houston, 1, Texas Plaza 


\g > VV > ae . W. 5 
Patterson, Belknap & New York 5, New York 


Farmer Baker & Daniels 
1120 Connecticut Avenue, 810 Fletcher Trust 

N. W. Building 
Washington 36, D. C. Indianapolis 4, Indiana 


0 


Trunkline is a natural gas company engaged in the 


business of purchasing, transporting and selling natural 
gas in interstate commerce under authority granted by, and 
subject to the jurisdiction of the Commission. Its trans- 
mission system extends from the sources of its supply in 
the states of Texas and Louisiana through the states of 
Arkansas, Mississippi, Tennessee, Kentucky and Illinois 
to a principal terminus at Tuscola, Illinois, and through 
Indiana to the Indiana-Michigan state line to another princi- 
pal terminus near Elkhart, Indiana. Trunkline sells gas 
for resale to about forty customers for resale in the states 
of Louisiana, Mississippi, Tennessee, Kentucky, Illinois, 
Indiana and Michigan. 


sage 


The purpose of this application is to provide for an ex- 
pansion of 
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Trunkline’s existing system and to obtain authorization 
for increased sales so that, in conjunction with producer 
price reductions, Trunkline can make available to all of its 
resale customers lower rates resulting from these economies. 
In particular, Trunkline seeks to increase its authorization 
for firm sales to Consumers Power Company (Consumers) 
from 175,000 Mef per day to 225,000 Mef per day. Trunk- 
line also proposes to increase its sales to three other existing 
resale customers. 


Under this program, Trunkline must make available an 
additional 25,000 Mef per day to Consumers commencing 
April 1, 1964, and a further increment of 25,000 Mef per 
day on November 1, 1964. The price reductions from the 
producers are also scheduled to become effective April 1, 
1964, enabling Trunkline to place its new rates into effect 
at that time. 


Because of the close interrelationship of the producers’ 
inereased commitments and price reductions with Trunk- 
line’s increased sales and new rate levels, expeditious pro- 
cessing of all of these proposals is urgently required. 


IV 


Consumers is a public utility rendering gas service to 
approximately 608,000 customers and about 440 communities 
in Michigan with its service divisions grouped around 
Kalamazoo, Marshall, Jackson, Lansing, Alma, Bay City, 
Saginaw, Flint, Pontiac and numerous communities in the 
vicinity of Detroit. The population of its service area is well 
over 2,800,000. 


Consumers is one of Trunkline’s largest customers. The 
authorization for initial sales was granted in Opinion No. 


e 
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321, issued May 22, 1959. That authorization provided for 
commencement of deliveries at the level of 100,000 Mef per 
day and an increase in those deliveries to 125,000 Mef per 
day to be provided during 1960. These deliveries were sub- 
sequently increased to 150,000 Mcf per day and then to 
175,000 Mef per day, in Docket Nos. CP60-22 (Phase Two) 
and CP63-215, respectively. 


Consumers has advised Trunkline that it urgently re- 
quires additional gas supplies for 1964, and in future years. 
These parties have now entered into a letter agreement 
dated October 29, 1963 which will provide these increased 
supplies. The instant application covers the necessary 
facilities and seeks authorization for the 1964 increments. 
The need for this gas is fully supported by market data 
which Consumers has supplied and which appears in the 
exhibit material which accompanies this application. 
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Commencing in the fall of 1963, Trunkline has made 
available increased contract demands to 18 of its resale 
customers. Nevertheless, upon inquiry of all customers 
prior to this filing the following customers have requested 
the indicated increases in their contract demands commenc- 
ing November, 1964: 
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Present Proposed 
Contract Contract 
Customer Demand Demand Increase 


Customer 
LaCenter, Kentucky 515 1,000 485 
United Cities Gas Co. 3,600 3,800 200 


Central Illinois Electric 
and Gas Company— 
Sidney 1,033 1,200 167 


St. Joseph 566 675 109 
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In the Docket No. G-15394 proceedings which authorized 
Trunkline to initiate large volume deliveries to Consumers, 
a major portion of the gas supply for the project was to 
be provided by Pan American Petroleum Corporation (Pan 
American) and Union Oil Company of California (Union) 
from large reserves located in Blocks 14, 15, 26 and 27 of 
the Vermilion Area, Offshore, Louisiana. After full exam- 
ination, the Commission authorized these producer sales to 
Trunkline at prices, inclusive of tax where applicable, from 
22.0 cents to 24.05 cents per Mef. Trunkline presently 
purchases approximately 167,500 Mcf per day from Pan 
American and Union under these contracts. 


Several months ago, Trunkline initiated negotiations with 
these producers regarding reduction in the price of present 
supplies and favorable prices for additional gas to be 
supplied from deeper reserves. These negotiations cul- 


minated successfully with the November 18, 1963 amend- 
ment of Trunkline’s 
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original contract dated June 26, 1958 with Pan American 
and the November 14, 1963 amendment of Trunkline’s June 
17, 1958 contract with Union. 

Pursuant to these amendments, Pan American and Union 
are obligated to file applications for certificate authorization, 
and applicable rate reductions to levels of 19.5 cents to 21.25 
cents per Mef, all of which are to be made effective on April 
1, 1964. Trunkline has utilized the savings to be effected 
in the future purchases of these large volumes of gas, in 
determining the rates to be proposed for Trunkline’s ex- 
panded sales, which will also became effective April 1, 1964 
in accordance herewith. It is apparent, therefore, that 
both the producer and pipeline rate determinations must be 
made in conjunction with these proceedings. 


7 


(10) 
vo 


The issuance of the authorizations and determinations 
requested herein will enable Trunkline to improve its 
service and to reduce its rates. The applicable tariff sheets 
included in the exhibit material accompanying this applica- 
tion would, commencing April 1, 1964 (assuming necessary 
authorizations and approvals have become final), provide 
the following: 


1. Reduction in the level of rates under each of Trunk- 
line’s existing rate schedules for sales to resale 
customers. 


2. Revision in the R-1 and R-2 rate schedules providing 
for different rate levels for winter and summer 
deliveries. 


ll 


3. Introduction of a General Service rate schedule for 
customers in Zone 2. 


The comparison of Trunkline’s existing rates with the 
rates proposed herein is as follows: 


Rate Schedule Existing Rate Proposed Rate 


P-1 Demand $2.69 Demand $2.00 
Commodity 261 Commodity 261 


G-1 Demand $2.19 Demand $2.00 
Commodity 275 Commodity 261 


SG-1 39.2 cents 36.7 cents 


34.9 cents 2.7 cents (Winter) 
29.4 cents (Summer) 


Demand Demand $2.29 
Commodity Commodity 285 


None Demand $2.29 
Commodity 285 


46.6 cents 42.8 cents 


39.8 cents 36.0 cents (Winter) 
32.3 cents (Summer) 


12 
Vil 


The foregoing rates are based, among other things, upon 
certification of the 1964 facilities and increased contract 
quantities for resale customers contemplated by this ap- 
plication. This is required because these rates give effect 
to the full increase in sales volumes to be provided hereby. 


The facilities, as more fully described in the engineering 
and cost data accompanying this application, consist of the 
following: 


1. 3,000 additional horsepower at each of the following 
existing main line compressor stations: Station No. 
57, Pollock, Louisiana; Station No. 75, Shaw, Missis- 
sippi; Station No. 93, Dyersburg, Tennessee; and 
Station No. 112, Johnsonville, Ilinois. 


2. 4,000 horsepower at a new compressor station to be 
designated Station No. 210, Kaplan, Louisiana. 


3. 6,000 horsepower at a new compressor station to be 
designated Station No. 121, Tuscola, Illinois. 


Addition of the foregoing facilities will bring Trunkline’s 
design capacity to $90,000 Mef per day. This will provide 
the minor increases to Small General Service customers as 
well as the 50,000 Mef per day increase in daily deliveries to 
Consumers. As noted above, the first increment of 25,000 
Mef per day is to be made available on April 1, 1964 and 
the additional 25,000 Mef per day is to be made available on 
November 1, 1964, so that the authorization requested herein 
will provide for a total daily quantity of 225,000 Mef for 
Consumers. 
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The cost of the facilities is estimated to be $8,700,000. 
Trunkline proposes to finance this project from funds on 
hand and without issuance of additional securities. 
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Trunkline’s gas supply, including the additional reserves 
available from Pan American and Union on the basis of 
recent amendments to the Offshore contracts, is entirely 
adequate to support this expansion. There is submitted 
herewith an up-to-date study of Trunkline’s gas reserves 
showing aggregate recoverable reserves of 5.4 trillion cubic 
fect available to Trunkline as of January 1, 1963, including 
minor contract additions and replacements. These reserves 
provide a reserve life index of 18 years and 13 years of full 
availability at the expanded sales level contemplated herein. 


x 


Apart from the filings of Pan American and Union, to 
which reference has already been made, no other application 
to supplement or effectuate the service proposed herein need 
be filed with any other federal or state regulatory agency. 


xXI 


In view of Trunkline’s earnest desire to implement this 
combined program with an effective date of April 1, 1964, 
every effort will be made to 


i 14 
assist the Commission’s staff in its review of this applica- 
tion; however, prompt processing and early notice and 
hearing are imperative to the successful conclusion of this 
project from the standpoint of the producers, Trunkline, 
Consumers and other resale customers, and the public 
interest. 
Respectfully submitted, 


TRUNKLINE Gas CoMPANY 
W. W. Prior 
W. W. Prior 

Vice President 


10 


Exhibit D 
FPC Docket No. CP64- 


TRUNKLINE Gas CoMPANY 
Svugsipiaries AND AFFILIATION 


Panhandle Eastern Pipe Line Company, a Delaware cor- 
poration with its principal offices at 3444 Broadway, Kansas 
City, Missouri, owns 100% of the Common Stock of Trunk- 
line Gas Company. There is no other person or organized 
group of persons who own directly or indirectly 107% of 
the outstanding Common Stock of Trunkline. 


Trunkline has no subsidiaries and does not own, control 
or hold with power to vote 10% or more of the outstanding 
voting securities of any corporation, person or organized 
group of persons engaged in the production, transportation, 
distribution or sale of natural gas. 


« . * * 7 * * . * * 
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TRUNKLINE GAS COMPANY 
3000 BISSONNET AVENUE 
P. O. Box 1642 
Houston, Texas 


October 29, 1963 


Consumers Power Company 
212 West Michigan Avenue 
Jackson, Michigan 


Attention: Mr. John B. Simpson, Vice President 
Gentlemen: 


This letter will confirm our agreement with you for the 
sale of additional quantities of natural gas by Trunkline 
Gas Company (Trunkline) to Consumers Power Company 
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(Consumers) upon the terms and conditions hereinafter 
provided. 


1. The daily contract quantity applicable to Trunkline’s 
firm deliveries of natural gas to Consumers pursuant to 
Trunkline’s Rate Schedule P-2 and the Gas Sales Contract 
thereunder shall be in accordance with the following 
schedule: 


Beginning April 1, 1964 and extending through 
October 31, 1964, 200,000 Mef per day; 


Beginning November 1, 1964 and extending through 
October 31, 1963, 225,000 Mef per day; 

Beginning November 1, 1965 and extending through 
October 31, 1966, 250,000 Mef per day; 


Beginning November 1, 1966 and extending through 
October 31, 1967, 300,000 Mef per day; and 


Beginning November 1, 1967 and extending through 
March 31, 1984, 350,000 Mef per day. 


2, Trunkline shall proceed with due diligence to obtain 
such Governmental authorizations and to build such 
facilities as may be required for it to make the deliveries 
provided for in paragraph 1 hereof and Consumers shall 
cooperate with and support Trunkline in obtaining such 
authorizations. On or before December 15, 1963, Trunkline 
shall file an 
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application with the Federal Power Commission (Commis- 
sion) for authorization to deliver the aforesaid increments 
beginning April 1, 1964 and November 1, 1964, respectively, 
and to construct and operate the facilities necessary to 
enable it to make such deliveries. At least twelve months 
prior to the scheduled commencement of delivery of each 
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remaining increment, Trunkline shall file an application 
with the Commission for authorization to deliver each such 
increment and to construct and operate the facilities neces- 
sary to enable it to make such deliveries. 


3. Trunkline agrees that it will file with the Commission, 
in conjunction with its request for authorization to deliver 
the increments provided for in paragraph 1 hereof begin- 
ning April 1, 1964 and November 1, 1964, respectively, a 
proposal that its rate under its existing P-2 Rate Schedule 
shall be reduced, conditioned upon the granting of such 
authorization, to a level which would produce revenue of 
36.0 cents per Mef at 100% load factor, to become effective 
upon the date that the daily contract quantity under its 
Gas Sales Contract with Consumers becomes 200,000 Mef 
pursuant to such authorization, and that upon obtaining all 
necessary approvals for such 1964 increments, consistent 
with the provisions of this Agreement, it will file tariff 
sheets implementing such proposal to take effect upon such 
date. The rate reduction provided for herein shall be 
deemed to include such reductions in Trunkline’s gas pur- 
chase costs which are attributable to amendments and price 
revisions in Trunkline’s gas purchase agreements with 
Union Oil Company of California and Pan American 
Petroleum Corporation which the parties thereto have or 
will have agreed upon on or before December 15, 1963. 


4, At the time Trunkline files its application with the 
Commission for the 1964 increments pursuant to paragraph 
2 hereof, Trunkline shall also file a proposal to modify, 
effective upon the date that Consumers’ P-2 daily contract 
quantity becomes 200,000 Mef in accordance herewith, and 
upon obtaining all necessary approvals for such 1964 in- 
crements consistent with the provisions of this Agreement, 
the prices under its R-2 Rate Schedule insofar as it pertains 
to deliveries during the seven summer months so that, upon 
the effectiveness of such filing, the rate specified for the 
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months of April, May, June, July, August, September and 
October shall be equivalent to the P-2 rate per Mcf, com- 
puted at 100% load factor, less one-half of the demand 
component included therein, and the rate specified for the 
months of November, December, January, February and 
March shall be equivalent to the P-2 rate per Mef com- 
puted at 100% load factor. 


5. Upon the receipt and acceptance of the authorization 
contemplated by paragraph 2 hereof with respect to the 
increments in deliveries of April 1, 1964 and November 1, 
1964, the parties shall forthwith execute the Gas Sales 
Contract in the form of Exhibit A attached hereto and 
Trunkline 
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shall file such executed Gas Sales Contract with the Commis- 
sion in accordance with the Commission’s Rules and Regu- 
lations. 


6. Upon receipt of all necessary authorizations therefor, 
Trunkline shall proceed with due diligence to obtain all 
materials and to construct, or cause to be constructed, all 
facilities necessary for the rendition of service provided 
for herein, and Consumers shall proceed with due diligence 
to obtain all necessary authorizations and all materials and 
to construct, or cause to be constructed, all facilities neces- 
sary for the receipt of such service at the point of delivery, 
as set forth in the Gas Sales Contract attached hereto as 
Exhibit A, with intent of each party that the respective 
incremental deliveries shall commence upon the dates indi- 
cated in paragraph 1 hereof. However, neither party shall 
be liable to the other, nor shall this Agreement be subject to 
termination, if, after proceeding with due diligence, the 
facilities are not completed and placed in operation by such 
dates. 


14 


(95) 


7. In the event that any Governmental authorization or 
approval necessary for delivery and acceptance of the in- 
crements in 1964 contemplated herein has not been obtained 
in a form reasonably satisfactory to the parties hereto by 
April 1, 1964, including, without limitation, substantial ap- 
proval of the P-2 rate contemplated herein, either party may 
terminate this Agreement by giving ten day’s written notice 
to the other party. In the event that Trunkline shall fail 
to file with the Federal Power Commission the applications 
required for increments in deliveries after 1964 by the time 
specified in paragraph 2 hereof, Consumers may, within 
sixty days after such time, terminate the remaining portion 
of this Agreement by giving ten day’s written notice. 
Neither party shall be obligated to accept any authorization 
covering increments after 1964 which is not reasonably 
satisfactory to the party applying for same, but if such 
party elects not to accept the authorization for such an 
increment because it deems such authorization not reason- 
ably satisfactory, the other party may, within sixty days, 
terminate the remaining portion of this Agreement by giv- 
ing ten days’ written notice. If this Agreement is termi- 
nated in whole or in part, as provided in this paragraph, 
both parties shall be relieved of any liability under the 
portion of this Agreement which is terminated. 


8. Neither party shall be liable in damages to the other 
for any delay, act, omission, or circumstance occasioned 
by, or in consequence of, any acts of God, strikes, lockouts, 
or other labor trouble or disputes, acts of the public enemy, 
wars, blockades, insurrections, riots, epidemics, landslides, 
lightning, earthquakes, fires, storms, floods, washouts, 
arrests and restraints of rulers and people, civil disturb- 
ances, explosions, breakage or accident to machinery or 
lines of pipe, freezeups, shortages of materials or labor, 
failure or delay of material suppliers, or other contractors 
or 
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subcontractors constructing the pipeline, transportation 
delays or inadequacies, the binding order of any court, the 
direct or indirect acts, regulation or orders of any Govern- 
mental authority and any other cause, whether of the 
kind herein enumerated, or otherwise, and whether caused 
or occasioned by or happening on account of the act or 
omission of one of the parties to this Agreement or some 
person or concern not a party hereto, not within the control 
of the party claiming suspension and which, by the exercise 
of due diligence, such party is unable to prevent or over- 
come. <A failure to settle any action at law or in equity or 
to settle or prevent any strike or other controversy with 
employees or with anyone purporting or seeking to repre- 
sent employees shall not be considered to be a matter within 
the control of the party claiming suspension. 


9. The Letter Agreement between Trunkline and Con- 
sumers, dated June 28, 1958, as amended, shall be deemed 
to be cancelled and of no further force and effect upon the 
commencement of deliveries of 200,000 Mef per day by 
Trunkline to Consumers in accordance with the provisions 
hereof. If for any reason said deliveries are not com- 
menced in accordance with the provisions hereof, the said 
Letter Agreement, as amended, shall, in such event, remain 
in full force and effect, except that Trunkline’s obligation 
to file the application required by paragraph 10 on page 7 
of said Letter Agreement, as amended by letter of May 29, 
1962, shall be changed from the first day of February, 1964 
to the first day of June, 1964. 


10. This Agreement shall be governed by the laws of the 
State of Michigan. 


If the foregoing is acceptable to you please so indicate 
by signing in the space provided for your signature, thereby 
making this letter a binding agreement between us, our 
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respective successors and assigns, as of the date of such 
acceptance. 
Yours very truly, 


TRUNKLINE Gas CoMPANY 


By /s/ W. K. Sanpers 
W. K. Sanders, President 


Accepted and agreed to this 
30th day of October, 1963. 


Consumers PowEr CoMPANY 


By /s/ J.B. Smmpson 
Vice President 
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Page No. Description 
2-24 J. Compressor Projects $7,770,000 
25 TI. Associated Projects 455,000 


Sus Toran 8,225,000 
Contingencies 350,000 


Sus Toran 8,575,000 
Interest During Construction 125,000 


Toran Cost or FacrLiries $8,700,000 
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Exhibit L-8 


FPC Docket No. CP64- 
Page 1 of 2 


TRUNKLINE GAS COMPANY 
BALANCE SHEET (UNAUDITED) 
SEPTEMBER 30, 1963 
ASSETS 
Gas Plant $258,006,690 
Investment and Fund Accounts 62,400 
Cash and Cash Items 7,797,748 
Notes Receivable—Associated Companies 8,500,000 
Accounts Receivable 8,511,072 
Materials and Supplies 1,918,229 


Prepayments 2,553,952 
Deferred Debits 1,230,554 


Total Assets $288,580,645 


(138) 


LIABILITIES 


Capital Stock and Surplus 
Common ($5 Par, Authorized 5,000,000 Shares) 
Issued and Outstanding 4,306,780 Shares $ 21,533,900 


Premium on Common Stock 13,500,000 
Capital Surplus 7,478 
Earned Surplus 16,767,052 


Total Common Stock and Surplus 51,808,430 


$5.60 Series B Preferred Stock ($100 Par - 
Authorized 150,000 Shares) 
Issued and Outstanding 145,000 Shares 14,500,000 


$5.15 Series C Preferred Stock ($100 Par - 
Authorized 90,000 Shares) 
Issued and Outstanding 87,000 Shares 8,700,000 
Total Capital Stock and Surplus 75,008,430 


Long-Term Debt 127,150,000 


Total Capital 202,158,430 
Accounts Payable 5,048,741 
Acerued Taxes and Interest 9,173,805 
Other Current and Accrued Liabilities 137,774 
Deferred Credits 641,655 
Reserve for Depreciation, Depletion and Amortization 54,966,727 
Reserve for Injuries and Damages 429,423 
Contributions in Aid of Construction 358,360 


Accumulated Deferred Taxes on Income 15,665,730 


Total Liabilities $288,580,645 
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FPC Docket No. CP64- 
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TRUNKLINE GAS COMPANY 
STATEMENT OF INCOME (UNAUDITED) 
TWELVE MONTHS ENDED SEPTEMBER 30, 1963 


Gross Revenues 
Gas Operating Revenues $ 99,991,799 


Miscellaneous 116,752 


Total Operating Revenues 100,108,551 


Operating Revenue Deductions: 
Gas Purchases 52,939,161 


Other Operating Expenses 10,081,610 
Total Operating Expenses 63,020,771 
Depreciation and Amortization 9,114,133 
Taxes - Federal Income 8,404,961 
Deferred Federal Income 1,488,100 

Other 2,930,339 


Total Operating Revenue Deductions 84,958,304 


Net Operating Revenue 15,150,247 
Other Income 267,747 


Gross Income 15,417,994 
Other Deductions 6,245,929 


Net Income $ 9,172,065 
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Exhibit N-2.1 
FPC Docket No, CP64- 
TRUNKLINE GAS COMPANY 


RETURN AND RATE OF RETURN 
TOTAL SYSTEM 


Reference 
Exhibit First Year Second Year Third Year 


(1) (2) (3) (4) 


Revenues 
Gas N-1.1  $ 96,847,670 $ 98,551,355 $ 98,622,262 


Production 848,427 848,427 848,427 
Miscellaneous 116,711 116,711 116,711 


Total Revenues 97,812,808 99,516,493 99,587,400 


Revenue Deductions 


Operating 
Expenses N-2.11 64,885,377 66,136,436 66,591,721 


Depreciation N-2.12 9,397,386 9,625,711 9,678,211 
Taxes—Other N-2.13 3,074,974 3,203,725 3,258,325 
Taxes—Federal 

Income N-2.14 7,964,988 8,183,099 8,082,681 


Total Revenue 
Deductions 85,322,725 87,148,971 87,610,938 


Return $ 12,490,083 $ 12,367,522 $ 11,976,462 
Rate Base $204,182,500  $200,289,600  $191,906,200 
Rate of Return 6.12% 6.17% 6.24% 
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Exhibit N-2.11 


FPC Docket No, CP64- 
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TRUNKLINE GAS COMPANY 
ESTIMATED OPERATING EXPENSES 
TOTAL SYSTEM 


Ac- Trunkline 
Line count Account 
No. No. No. Account Description 


(3) 
DISTRIBUTION EXPENSES 
Operation 


Measuring & Regulating 
Station—Labor $131,618 $134,909 $138,282 


Measuring & Regulating 
Station—S & E 66,159 67,251 68,158 


Rents 568 568 568 


—_—— 


Total Operation 198,345 202,628 —«-207,008 


Maintenance 


Measuring & Regulating Station 
Structures—Labor 4,262 4,369 


Measuring & Regulating Station 
Structures—S & E 1,166 1,184 


Measuring & Regulating Station 
Equipment—Labor 6,422 6,583 


Measuring & Regulating Station 
Equipment—S & E 4,207 4,270 


Total Maintenance 16,057 16,406 


Total Distribution Expenses $214,402 $219,034 
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Exhibit N-2.12 
FPC Docket No, CP64- 


TRUNEKLINE GAS COMPANY 
DEPRECIATION AND AMORTIZATION 
TOTAL SYSTEM 


First Year Second Year Third Year 


oat aor (1) (2) (3) 
Depreciation and Amortization 
on Gas Plant $9,785,910 $10,014,235 $10,066,735 


Less: Depreciation charged to 
Clearing Accounts 388,524 388,524 388,524 


Net Depreciation charged to 
Depreciation Expense $9,397,386  $ 9,625,711 $ 9,678,211 
Sel 
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Exhibit N-2.13 
FPC Docket No. CP64- 
TRUNKLINE GAS COMPANY 


TAXES - OTHER 
TOTAL SYSTEM 


First Second Third 
Type of Tax Year Year Year 


(1) (2) (3) (4) 
Ad Valorem $2,428,719 $2,549,200 $2,574,700 
State Income 161,175 154,000 154,000 
Franchise 132,257 130,400 133,200 
Payroll 184,472 201,100 227,400 
Miscellaneous 115,051 115,725 115,725 
Production 53,300 53,300 53,300 


Total $3,074,974 $3,203,725 $3,258,325 


29 
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Exhibit N-2.14 
FPC Docket No. CP64— 


TRUNKLINE GAS COMPANY 
TAXES - FEDERAL INCOME 


TOTAL SYSTEM 
First 
Year 


q@) 
Net Operating Income before 
Federal Income Taxes $20,455,071 $20,550,621 $20,059,143 


—, 


Tax Adjustments 
Additions 
Book Depreciation 9,397,386 9,625,711 9,678,211 
Depreciation Charged to 


Clearing Accounts 388,524 388,524 388,524 
Provisions for Injuries and 


Damages 48,000 48,000 48,000 


—_——— 


Total Additions 9,833,910 10,062,235 10,114,735 


——__ 


Deductions 
Normal Tax Depreciation 9,107,773 9,306,558 9,359,058 
Interest Expenso 5,515,667 5,225,167 4,930,542 
Amortization of Debt Expense 60,000 56,146 52,403 
Depletion 192,680 192,680 192,680 


Removal Costs of Retirements 12,000 12,000 12,000 
Expense Intangible Drilling 


Costs 73,000 73,000 73,000 


eee 


Total Deductions 14,961,120 14,865,551 14,619,683 


Net Income Subject to Tax $15,327,861 $15,747,305 $15,554,195 


Federal Income Tax at 52%-$5,500 $ 7,964,988 $ 8,183,099 $ 8,082,681 
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Exhibit P 
Expuanarory STaTEMENT 


This exhibit sets forth the cost of service, supporting 
schedules and allocation of zone costs providing the basis 
upon which the rates, as reflected on the attached tariff 
pages, were determined. The method of allocating costs 
between zones used in this exhibit follows the principles 
established by the Commission in its Opinion No. 321, 21 
FPC 704. The cost of service used in determining such 
rates is based upon the first twelve months of operations 
of the reduced rate level adjusted to include a full year’s 
effect of the facilities and sales volume proposed in this 
application. 


Reductions in rate level would be provided for all classes 
of service in Zones 1 and 2. The relationship in reductions 


between such zones gives effect to the proportionate in- 
crease in utilization of facilities. 


No change other than in the rate levels is proposed with 
respect to existing rate schedules, except that in both the 
R-1 and R-2 rate schedules provision is made for summer 
purchases of excess gas at a rate per Mcf comprised of 
the full commodity charge and one-half of the demand 
charge applicable to the appropriate zone. 


A new G-2 rate schedule is proposed so as to provide 
customers in Zone 2 with the same opportunity to purchase 
gas on a two-part rate as is presently offered to customers 
in Zone 1. The provisions of the G-2 rate schedule are 
identical with those of the presently existing G-1 rate 
schedule, except for rates which are the same as those 
which will be applicable under the P-2 rate schedule. 


* * * ” * * * * * 
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Exhibit P 
FPC Docket No. 64— 


Schedule 8 


TRUNKLINE GAS COMPANY 
RATE BASE AND RETURN BY ZONES 


Particulars Total Zone 1 Zone 2 


(5) (2) (3) (4) 
Rate Base 
Average Gas Plant in Service $270,503,788 $248,865,505 $21,638,283 


Less: Average Reserve for 
Depreciation 63,641,850 60,640,380 3,001,470 


Average Net Plant in Service 206,861,938 188,225,125 18,636,813 
Less: Contributions in Aid of 
Construction 358,360 325,908 32,452 


——_ 


Balance 206,503,578 187,899,217 18,604,361 


Working Capital — — 


——— 


Rate Base $206,503,578 $187,899,217 $18,604,361 
— 
Return @ 64% $ 12,906,474 $ 11,743,701 $ 1,162,773 


in ie 
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Exhibit P 
FPC Docket No, CP64— 
Schedule 9 


TRUNKLINE GAS COMPANY 
ANNUAL VOLUMES AND REVENUES 


Annual Revenues 
Line Contract Volumes Proposed 
No. Name of Customer Demand (14.73 Sat.) Rates 


(1) (2) (3) (4) 


1 Rate Schedule P-1 


2 Panhandle Eastern Pipe Line 
Company 470,000 160,000,000 $53,040,000 
Mississippi River Transmission 
Corporation 76,000 20,805,000 7,254,105 
Illinois Power Company 25,000 6,844,000 2,386,284 


Total 571,000 187,649,000 62,680,389 


Rate Schedule G-1 


Central Illinois Public Service 
Company (Effingham) 6,400 955,000 402,855 


Rate Schedule SG-1 
Boyce, Louisiana 600 55,000 20,185 
Colfax, Louisiana 900 92,000 33,764 
Union Gas Company 750 78,000 28,626 
Byhalia, Mississippi 850 177,000 64,959 
Somerville, Tennessee 1,100 91,000 33,397 
Newbern, Tennessee 1,025 85,000 31,195 
Trimble, Tennessee 400 30,200 11,083 
Obion, Tennessee 800 69,000 25,323 
Troy, Tennessee 425 34,000 12,478 
Lake County Utility District 2,590 350,000 128,450 
Hickman, Kentucky 1,600 139,000 51,013 
Clinton, Kentucky 750 59,800 21,947 
Bardwell, Kentucky 625 44,700 16,405 
Wickliffe, Kentucky 644 54,500 20,002 
La Center, Kentucky 1,000 70,000 25,690 
United Cities Gas Company 3,800 525,000 192,675 
Vienna, Tinois 1,000 86,500 31,745 
McLeansboro, Illinois 2,350 226,000 82,942 
Wayne City, Lllinois 900 95,000 34,865 


FPC Docket No. CP64— 
Schedule 9 


TRUNKLINE GAS COMPANY 
ANNUAL VOLUMES AND REVENUES 


Annual Revenues 
Contract Volumes Proposed 
Name of Customer Demand (14.73 Sat.) Rates 


(1) (2) (3) (4) 


Fairfield, Illinois 3,900 412,000 151,204 
Louisville, Illinois 506 52,000 19,084 
Cisne, Illinois 580 30,000 11,010 
Flora, Illinois 3,600 345,000 126,615 
Central Illinois Public Service 

Company (Newton) 2,866 84,410 
Citizens Gas Company 1,400 48,444 
Greenup, Llinois 752 29,360 
Toledo, Illinois 511 5 19,818 
Clay City, Illinois 595 5, 20,185 


Total 36,819 3,751,700 1,376,874 


Sub-Total 614,219 192,355,700 64,460,118 


Rate Schedule P-2 
Consumers Power Company 225,000 $2,125,000 29,588,625 
Michigan Gas Utilities Company 9,000 2,464,000 949,560 
Northern Indiana Public Service 
Company 25,000 7,294,000 2,765,790 
Total 259,000 91,883,000 33,303,975 


Rate Schedule SG-2 

Lllinois Power Company (Ogden) 389 30,000 12,840 
Central Illinois Electric and Gas 

Company (Sidney) 2 100,000 42,800 
Central Illinois Electric and Gas 

Company (St. Joseph) 7 54,000 23,112 
Rensselaer, Indiana 2. 250,000 107,000 
Central Illinois Public Service 

Company (Hoopeston) 555,000 237,540 


———— 


Total 989,000 423,292 


Sub-Total 92,872,000 33,727,267 


—\—— 


Total $98,187,385 


PROVED NATURAL GAS RESERVES AVAILABLE (Contd) 


Initial Date er 
i f Delivery Remaining 
Line County or ; ° ‘ ‘ 
Number Name of Field Parish Name and Address of Supplier Under Contract Term in Years Reservoir 


(2) (4) (7) (8) (9) 
LOUISIANA (Contd) 


a eaas MERMENTAU - "e Conta) 
AREA (Con erry ass, ot al (Con! F 
Riceville (Contd) i and Columbian Carbon Company 116-R2 February 4, 1960 April 12, 1961 
1100 San Jacinto Building 
Houston, Texas 77002 


. 182,329 
Total Riceville 


TOTAL RICEVILLE-SOUTH 202,185 
MERMENTAU AREA 


“Bp? 2 
Vermilion Offshore Block No. 14 i Pan American Petroleum Corporation June 26, 1958 December 4, 1959 ee ee Doe 
Post Office Box 3092 Text. L” No. 2 
Houston, Texas 77001 Big. ‘2’? No.1 
Big, ‘2°? No. 2 
Big. (2°? No. 3 
Text. ‘¢W’’ No.1 
Text. ‘‘W’? No. 4 
Crist. acy No. 1 
Crist. “oop? No. 3 


Rob. No, 12 


Vermilion Offshore Block No. 14 Vermilion Union Oil Company of California June 17, 1958 December 12, 1959 Amph, ‘ of fe 
800 Prudential Building ads nae ai ‘ 

Houston, Texas 77025 Lanes . 

Big. ‘2°? No. 2 

Big. ‘27? No. 3 


PROVED NATURAL GAS RESERVES AVAILABLE (Contd) 


(2) (3) 


LOUISIANA (Contd) 
Vermilion Offshore Block No. 14 (Contd) Vermilion 


Total Vermilion Offshore Block No. 14 


‘West Cameron Offshore Block No. 67 


Total West Cameron Offshore Block No. 67 


TOTAL LOUISIANA 


Contract Date of 


(4) 


Union Oil Company of California (Contd) 


Union Oil Company of California June 17, 1958 
800 Prudential Building 
Houston, Texas 77025 


Initial Date 
of Delivery 


Text. ‘‘W’’ No.1 
Text. ““W’? No. 4 
Crist. ‘I’? No. 1 
Crist. ‘‘I’? No. 2 


Rob. No, 12 


11,100-Ft. 
11,300-Ft. 
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PHILLIPS PETROLEUM COMPANY 
BARTLESVILLE, OKLAHOMA 
May 24, 1963 


Contract Amendment, 
Chocolate Bayou Field, 
Brazoria County, Texas 
File: 2-St-78-63-NGG 

Trunkline Gas Company 

3000 Bissonnet Avenue 

Houston 5, Texas 


Attention: Mr. Howard D. Henderson 
Gentlemen: 


Under the terms of a contract between our companies 
dated May 14, 1958, as heretofore amended, Trunkline is 


obligated to take or pay for 30,000 Mecfd from Phillips’ 
Bayou Plant, Brazoria County, Texas. Because of a cur- 
rent oversupply situation on your system, you have re- 
quested that you be relieved of a portion of this obligation 
for a temporary period. After due consideration, we here- 
by propose that the said contract of May 14, 1958, be 
amended as follows: 


Section (1) of Article IV—‘‘Quantity’’—shall be de- 
leted in its entirety and amended to read as follows: 


(1) Subject to the provision sof this contract, from 
the date of first deliveries hereunder, or from 
December 15, 1959, whichever first occurs, Seller 
agrees to sell and deliver and Buyer agrees to 


591 


purchase and receive, or pay for if available and 
not taken, an aggregate quantity of gas during 


37 


each calendar year, or portion thereof, equal to 
the sum of the applicable daily contract quantities 
during each such period of the term hereof, it 
being understood that from the date of first de- 
liveries, or from December 15, 1959, whichever 
first occurs, and until January 1, 1961, the daily 
contract quantity shall be 25,000 Mcf; from Jan- 
uary 1, 1961, until July 1, 1963, the daily contract 
quantity shall be 30,000 Mef; from July 1, 1963, 
until January 1, 1965, the daily contract quantity 
shall be 17,500 Mef and for the remainder of the 
term hereof the daily contract shall be 30,000 Mef, 
unless and until subsequently changed from time 
to time as hereinafter provided. 


This amendment may be terminated at any time prior to 
January 1, 1965, by either Buyer or Seller by means of 
written notice given to the other party. Upon such termi- 


nation, the said contract shall exist as though this amend- 
ment had never been written. 
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If you desire to so amend the said contract, please indicate 
your intention by signing and returning the attached copy 
of this letter. 


Very truly yours, 
Pumurs Perrop—eum ComMPANY 


By R. B. Srewarr 
R. B. Stewart, Vice President 


ACCEPTED AND AGREED To: 
TRUNKLINE Gas Company 


By W. W. Prior 
Vice President 


666 
Amendment 


Wuereas, on the 17th day of June, 1958, Trunkline Gas 
Company, as Buyer, and Union Oil Company of California, 
as Seller, entered into a gas purchase contract covering the 
purchase and sale of gas from lands located Offshore Ver- 
milion Parish, Louisiana, said lands being described in 
Exhibits ‘‘A-1’’ and ‘‘B-1’’ attached to said contract, as 
amended, which gas purchase contract as amended is here- 
inafter referred to as ‘‘said contract,’’ and 


Wuenreas, the parties now desire to further amend said 
contract, as hereinafter set out. 


Now, Tuererore, Know Aru Men By Tuese PRESENTS: 


That in consideration of the premises set forth in said 
contract and the sum of Ten Dollars ($10.00) in hand paid 
by each to the other, the receipt of which is hereby ac- 


knowledged, Trunkline Gas Company, a Delaware corpo- 
ration, and Union Oil Company of California, a California 
corporation, do hereby agree that said contract shall be 
amended as follows: 


1. Effective April 1, 1964, Sections (2) and (3) of 
Articte VII—Gas Reserve or SeELLER—of said contract 
shall be deleted 
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in their entirety and the following substituted therefor: 


(2) Hither party shall have the right upon written 
notice to the other party given prior to December 1 of 
any calendar year to have the reserves redetermined, 
but not more often than once in any one year period. 


(3) In the event the reserves are redetermined as 
provided in Section (2) of this Article VII, such re- 
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serves so redetermined shall be effective on June 1 of 
the calendar year next following the calendar year of 
the notice referred to in Section (2) of this ARTICLE 
VII and will establish, as of such effective date, the 
respective obligations thereafter of Buyer and Seller 
regavding the quantities of gas to be delivered and 
received from Seller’s leases in accordance with 
Articte VIII until subsequent redeterminations are 
made as to Seller’s leases as hereinabove provided, 
subject, however, to the provisions of ARTICLE VIII of 
this contract. 


2. Effective April 1, 1964, Section (1) of Articts VITI— 
Quantity—of said contract shall be deleted in its entirety 
and the following substituted therefor: 
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(1) Subject to the terms and provisions of this con- 
tract, Buyer agrees to purchase and receive at the 
points of delivery designated in ARTICLE IX hereof, 
or pay for if available and tendered for delivery and 
not taken, Seller’s pro rata share of the following 
quantities of gas: 


(a) Commencing April 1, 1964, and for the period 


thereafter ending November 1, 1966, a quantity equal 
to a daily average of 192,500 Mef of gas. 


(b) Commencing November 1, 1966, and for a period 
thereafter ending November 1, 1967, a quantity equal 
to a daily average of 217,500 Mcf of gas. 


(c) Commencing November 1, 1967, and thereafter 
during the term hereof, a quantity equal to a daily 
average of 230,000 Mef of gas. 


(d) Commencing on April 1, 1964, and thereafter 
during the term of this contract, if the combined 
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redetermined reserves (stated in Mcf and redeter- 
mined and effective as provided in Articte VII 
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of this contract) subject to the two contracts here- 
after in this Subsection (d) referred to, and identi- 
fied as ‘‘offshore contracts,’’ when divided by eight 
thousand (8,000) results in a quantity which is higher 
than the combined daily average quantities then in 
effect for such contracts (and therefore the then 
combined annual quantities for such contracts), and 
if it is determined by Buyer that its then effective 
purchase obligations, as hereinafter defined, will not 
supply Buyer’s needs for additional gas, then the 
combined daily average quantities then in effect for 
such contracts shall be thereafter increased to the 
extent that the quantity resulting from such re- 
determination of reserves is higher than the com- 
bined daily average quantities then in effect for such 
contracts and to the extent of Buyer’s needs for ad- 
ditional gas. If, however, the quantity resulting 
from any such redetermination of reserves is not 
higher than the combined daily average quantity 
then in effect for such 
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contracts, Buyer’s purchase obligations under the 
two contracts hereafter in this Subsection (d) re- 
ferred to and identified as ‘‘offshore contracts,’’ 
shall not thereby be increased until Buyer again 
needs additional gas. Buyer’s purchase obligations 
referred to hereinabove shall be determined by Buy- 
er from (i) gas purchase contracts entered into 
prior to June 1, 1963, including then effective pur- 
chase obligations under the two contracts hereafter 
in this Subsection (d) referred to and identified as 
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‘offshore contracts,’’ as amended from time to time, 
and including new purchase contracts and obliga- 
tions entered into by Buyer from time to time after 
June 1, 1963 at times when the redetermined re- 
serves of such “‘offshore contracts’? have not been 
sufficient to supply Buyer’s needs for additional gas, 
as specified hereinbefore in this Subsection (d), and 
(ii) gas purchase contracts entered into by Buyer 
from time to time covering gas reserves which are 
distress purchases or which are the result of pooling 
or 


671 


unitization. Such increases in the combined annual 
quantities shall be only to the extent that Buyer is 
provided in writing by Seller with notice of the 
portion of such increase to be allocated to this con- 
tract and the contract between Pan American Petro- 
leum Corporation and Trunkline Gas Company 
dated June 26, 1958, covering the lands located in 
Blocks 14, 15, 26 and 27 of the Vermilion Area, Off- 
shore, Louisiana, both of said contracts being here- 
jnafter referred to as ‘‘offshore contracts.’’ No 
such increases, however, shall ever cause Buyer’s 
purchase obligations under offshore contracts to ex- 
ceed a maximum combined daily average quantity of 
265,000 Mef. 


(e) Subsections (a), (b), (¢) and (d) of this Sec- 
tion (1) notwithstanding, in the event the redeter- 
mined gas reserves, which are subject to the offshore 
contracts, based upon the preceding redetermination 
of such reserves, as 
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provided in offshore contracts, will result at any time 
in an annual quantity equal to an average of 1,000 
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Mef per day for each 8,000,000 Mcf of redetermined 
gas reserves which quantity is less than the then 
effective combined annual quantity of offshore con- 
tracts, then the combined annual quantity of gas 
which Buyer is obligated and entitled to purchase 
under such offshore contracts (and consequently, 
that Seller is obligated to sell) shall be reduced to 
such lesser quantity and Seller shall promptly notify 
Buyer in writing of such lesser quantity which is 
applicable to this contract. Such combined annual 
quantity may, however, be increased within the limits 
provided in Subsections (a), (b), (c) and (d) of this 
Section (1) upon subsequent reserve determinations 
as provided in Arricie VII of this contract, or Seller 
and Pan American Petroleum Corporation shall have 
have the option from time to time to make up such 
deficiency by committing sufficient additional gas 
reserves on the basis of an average 
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of 1,000 Mef per day for each 8,000,000 Mef of de- 
termined gas reserves, by additional removal of 
depth limitations in the offshore contracts, by agree- 
ment to amend Exhibit ‘‘A-2” satisfactory to Pan 
American Petroleum Corporation, Seller and Buyer. 


(f) The daily averages as set out or determined 
from time to time in Section (1) of this Arricie 
VIII are hereinafter referred to as ‘‘average daily 
quantity.’’ The annual quantity of gas to be taken 
by Buyer during each calendar year during the term 
hereof shall be equal to the sum of the applicable 
average daily quantities as determined in accord- 
ance with the terms of this Articitz VIII. 
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3. Effective April 1, 1964, ArricLe VIlI—Quanritr—of 
said contract shall be amended by adding thereto the fol- 
lowing: 


(9) At any time after January 1, 1965, (i) in the event 
Buyer’s purchase obligations prevent Buyer from in- 
creasing the applicable combined daily average quan- 
tity to the maximum combined daily average quantity 
of 265,000 Mef of gas pursuant to 
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Subsection (d) of Section (1) of this ARTIcLE VIII or 
(ii) in the event the combined daily average quantity 
then in effect is 265,000 Mcf, Seller may after giving 
Buyer 90 days’ written notice, sell or otherwise dis- 
pose of all or any part of the gas reserves which are 
in excess of a combined daily average quantity of 
230,000 Mef, or the combined daily average quantity 
then in effect, whichever is greater, multiplied by the 
remaining number of days in this contract, and Buyer 
shall furnish Seller with such written instruments to 
effect the release of such excess reserves and support 
such release before the Federal Power Commission, 
provided, however, that Seller shall provide Buyer with 
a copy or copies of any contract for sale of such gas 
and such sale or other disposal shall not interfere in 
any way with Buyer’s receiving quantities of gas as 
provided for in this ArTIcLe VIII nor reduce the re- 
serves committed to Buyer below such quantity as is 
necessary to fulfill Seller’s obligations under this con- 
tract. If, however, the combined daily average 
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quantity then in effect upon such sale or disposal is 
230,000 Mef or 265,000 Mcf or a quantity between 
230,000 Mcf and 265,000 Mef, such combined daily 
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average quantity then in effect shall remain unchanged 
for the remainder of the term of this contract subject 
to the provisions of Subsection (e) of Section (1) of 
this ArricLe VIII. 


4. Effective April 1, 1964, Section (1) of Arricte XTI— 
Price—of said contract shall be deleted in its entirety and 
the following substituted in lieu thereof: 


(1) Buyer agrees to pay to Seller for each one thou- 
sand (1,000) eubie feet of gas sold and delivered by 
Seller to Buyer hereunder or for which Buyer is obli- 
gated to pay for whether taken or not as follows: 


(a) Except as to gas produced from Block 27 for 
Seller’s interest only, for gas produced from those 
areas now or hereafter subject to state taxes, in- 
clusive of reimbursement of present state taxes: 


(i) From April 1, 1964, to January 1, 1968, twenty- 
one and twenty-five hundredths cents (21.25¢). 
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(ii) From January 1, 1968, to January 1, 1972, 
twenty-two and twenty-five hundredths cents 
(22.25¢). 


(iii) From January 1, 1972, to January 1, 1976, 
twenty-three and twenty-five hundredths cents 
(23.25¢). 


(iv) From January 1, 1976 ,and thereafter during 
the term hereof, twenty-four and twenty-five hun- 
dredths cents (24.25¢). 


(b) For gas produced from those areas which are 
not deemed to be subject to state taxes: 
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(i) From April 1, 1964 to January 1, 1968, nine- 
teen and five-tenths cents (19.5¢). 


(ii) From January 1, 1968 to January 1, 1972, 
twenty and five-tenths cents (20.5¢). 


(iii) From January 1, 1972 to January 1, 1976, 
twenty-one and five-tenths cents (21.5¢). 


(iv) From January 1, 1976 and thereafter during 
the term hereof, twenty-two and five-tenths cents 
(22.5¢). 
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(c) For gas produced from Block 27 for Seller’s 
interest only, inclusive of reimbursement of present 
state taxes: 


(i) From April 1, 1964 to January 1, 1968, twenty 
and six hundred twenty-five thousandths cents 
(20.625¢). 


(ii) From January 1, 1968 to January 1, 1972, 
twenty-one and six hundred twenty-five thou- 
sandths cents (21.625¢). 


(iii) From January 1, 1972 to January 1, 1976, 
twenty-two and six hundred twenty-five thou- 
sandths cents (22.625¢). 


(iv) From January 1, 1976 and thereafter during 
the term hereof, twenty-three and six hundred 
twenty-five thousandths cents (23.625¢). 


(ad) Such prices shall be subject to being decreased 
or increased to correspond with the South Louisiana 
Area Rates as finally determined to be applicable in 
Federal Power Commission Docket No. AR61-2 pro- 
spectively from the date of such determination. 
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5. Effective April 1, 1964, ARTICLE XII—Taxes—of said 
contract shall be amended by deleting the first paragraph 
thereof in its entirety and the following substituted there- 
for: 


In the event all or part of any of the gas delivered 
under this contract, which is as of November 1, 1963, 
deemed by Buyer and Seller not to be subject to State 
of Louisiana production, severance, gathering or other 
similar excise taxes totaling 2.3¢ per Mef is thereafter 
determined to be subject to such taxes, then thereafter 
Buyer will reimburse Seller in accordance with the 
following provisions of this ARTICLE XIII. Seller shall 
pay all State of Louisiana production, severance, gath- 
ering or similar excise taxes levied at the rates now 
existing upon or with respect to the gas delivered here- 
under. Buyer shall reimburse Seller for all such taxes 


for which Seller is liable and pays with respect to the 
gas delivered hereunder at the rates in effect on April 
1, 1964, up to a total of one and seventy-five hundredths 
cents (1.75¢) per Mef. With regard to all such taxes 
thereafter levied or enacted and all increases in excess 
of two and three-tenths cents (2.3¢) in the existing 
production taxes, severance taxes, gathering taxes and 
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other excise taxes upon or in respect to the gas de- 
livered hereunder, or the production, transportation or 
handling thereof up to the point of delivery of the gas 
to Buyer required to be paid by Seller, Buyer shall re- 
imburse Seller for three fourths (34ths) of such taxes. 
The term ‘‘excise taxes’’ as used in this Arricre XIII 
shall not include any taxes based on income, profits, or 
the right to exercise the corporate franchises of Seller, 
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all of which and all increases of which shall be paid by 
Seller. 


6. Effective April 1, 1964, Exhibit ‘‘A-1”’ and ‘‘B-1”’ 
attached to and made a part of said contract shall be 
amended by removing the depth limitation or actual foot- 
age limitation in that portion of Block 26 as more particu- 
larly described in Exhibits ‘‘A-2”’ and ‘‘B-2’’ attached 
hereto and made a part of said contract. 


7. (a) As soon as practicable after the date hereof, each 
party hereto shall promptly file with the Federal Power 
Commission (herein called the ‘‘Commission’’) appropri- 
ate applications for certificates of public convenience and 
necessity or amendments thereto (herein called ‘‘certifi- 
cate’’), and shall timely file the related initial rate schedules 
necessary to the commencement of additional deliveries 
contemplated 


680 


by each party, and Seller shall thereafter file a Notice of 
Change in Seller’s existing Rate Schedule No. 42 providing 
for a price reduction to be effected by Seller. Hach party 
will use due diligence to prosecute such applications and 
filings to final decision, order or approval, including with- 
out limitation at each party’s discretion prosecution by way 
of court appeal. 


(b) As conditions precedent to the effectiveness of this 
amendment, it is agreed that, no later than April 1, 1964 
both of the parties hereto must have obtained in final form 
not subject to review by said date, (1) permanent uncon- 
ditioned certificates authorizing the additional deliveries 
provided for in this amendment, and permanent uncondi- 
tioned certificates authorizing the additional sales con- 
templated by Buyer, (2) requisite authority approving or 
permitting without condition or suspension the initial price 
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and the reduction in price proposed by Seller with respect 
to its affected sales, and (3) requisite authority approving 
or permitting without condition or suspension the prices 
proposed by Buyer with respect to its additional and 
affected sales. Should such conditions precedent not be 
fulfilled by April 1, 1964, then, in that event, this amend- 
ment shall not be of any force and effect whatsoever and 
neither party shall be liable for any damages to the other 
by reason hereof. 
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(c) Each party hereto shall submit copies of its filings 
or amendments to such filings made with the Commission 
to the other party and shall keep the other party advised 
of any action taken by the Commission with respect thereto, 
and shall further afford the other party such reasonable 
assistance in the prosecution of its applications as the other 
may request. 


Except as hereby amended, said contract, as previously 
amended, and all the terms and provisions thereof shall 
remain in full force and effect, 


Wiryess Our Hann, this 14th day of November, 1963. 


Buyer: 
TRUNKLINE Gas Company 
By W. W. Prior 

Vice President 


ATTEST: 


By C. M. Auten 
Assistant Secretary 


WITNESSES : 
H. G. Muncany 
Lots B. Roserts 
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SELLER: 
Union Om Company oF CALIFORNIA 
By K. C. VaucHan 

Vice President 


ATTEST: 
By J. E. Surties 
Assistant Secretary 


WITNESSES : 
Cuarues W. Post, JR. 
J. Lawman Duy, JB. 
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Exhibit “A-2” 


A. Description or Lanps anp Leases PREVIOUSLY Denpt- 
catep To Gas PurcHase Contract Daren JUNE 17th, 
1958, BETwEEN TRUNKLINE Gas COMPANY, AS BuyYeEr, AND 
Usiox Om Company oF CALIFORNIA, AS Setter: Any 
sand or sands productive of gas above a depth of 11,850 
feet subsea, such depth being for identification only and 
is not intended as actual footage limitations for any 
such sand or sands, it being recognized that a sand may 
vary in depth depending upon structural position and 
fault blocks encountered, and it being understood that 
a sand may be at a lesser or greater depth and still be 
committed; provided, however, that such dedication 
does not include any sand which in its entirety lies be- 
low a depth of 11,850 feet subsea. 


1. Oil, Gas and Mineral Lease dated November 26, 1946, 
granted by the State Mineral Board acting on be- 
half of the State of Louisiana, as Lessor, in favor of 
Kerr-McGee Oil Industries, Inc., as Lessee, recorded 
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in Conveyance Book 208, Folio 115, under File No. 
99816 of the records of Vermilion Parish, Louisiana, 
relating to and affecting the following described 
land, to wit: 


Tracr 1404 (Biocx 26), Gutr or Mexico, Srare oF 
Lovtstaya—Beginning at a point in the Gulf of Mex- 
ico off the shore of the State of Louisiana 30,863.618 
feet East of and 37,271.819 feet South of U. 8. C. & 
G. S. Station “MID”; thence West 14,758.048 feet; 
thence North 14,758.048 feet; thence Hast 14,758.048 
feet; thence South 14,758.048 feet to the point of 
beginning, containing 5,000 acres more or less. All 
bearings based on Louisiana (Lambert) Coordinate 
System and as shown on plat on file in the State 
Land Office as Block 26; 


Said lease is further identified by the Department of 
Interior of the United States as Outer Continental 
Shelf Lease +0297. 


ASSIGNMENTS: 


Kerr-McGee Oil Industries, Inc. to Stanolind Oil & 
Gas Company December 1, 1949. 
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Stanolind Oil & Gas Company to Union Oil Company 
of California January 27, 1956, 14 interest. 


B. Description or Lanps AND Leases Heresy DepIcaTED To 
TrunKLine Gas Company, as Buyer, By Union Om 
Company oF CaLirorNi, AS SELLER. 


The below described oil, gas and mineral lease, insofar 
and only insofar as it covers all formations below the 
base of the Miocene Sand as found and identified in 
OCS-0297 well No. B-2 at a depth of 11,85. 
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1. Oil, Gas and Mineral Lease dated November 26, 1946, 


granted by the State Mineral Board acting on be- 
half of the State of Louisiana, as Lessor, in favor 
of Kerr-McGee Oil Industries, Inc., as Lessee, re- 
corded in Conveyance Book 208, Folio 115, under 
File No. 99816 of the records of Vermilion Parish, 
Louisiana, as further assigned by Kerr-McGee Oil 
Industries, Inc., to Stanolind Oil and Gas Company 
on December 1, 1949 and as to an undivided one-half 
(14) interest assigned by Stanolind Oil and Gas 
Company to Union Oil Company of California on 
January 27, 1956 relating to and affecting the fol- 
lowing described land, to wit: 


The Southeast twenty-five hundred acres of Tract 
1404 (Block 26), Guur or Mexico, State or Louisiana 
—Beginning at a point in the Gulf of Mexico off the 
shore of the State of Louisiana 30,863.618 feet East 
of and 37,271.819 feet South of U.S.C. & G.S. Station 


‘““MID’’; thence West 14,758.048 feet; thence North 
4,000.000 feet; thence N 65° 23’45” E 16,231.795 feet, 
thence South 10,758.048 feet to point of beginning; 
containing 2500 acres more or less. All bearings 
based on Louisiana (Lambert) Coordinate System. 


EXHIBIT "8-2" 
GAS PURCHASE CONTRACT 
DATED JUNE 17, 1958 
UNION OIL COMPANY OF CALIFORNIA 


BLOCK 14 FIELD 
OFFSHORE VERMILION PARISH, LOUISIANA 
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Amendment 


Waueneas, on the 26th day of June, 1958, Trunkline Gas 
Company, as Buyer, and Pan American Petroleum Corpo- 
ration, as Seller, entered into a gas purchase contract cov- 
ering the purchase and sale of gas from lands located Off- 
shore Vermilion Parish, Louisiana, said land being de- 
scribed in Exhibits ‘‘A-1’’ and ‘‘B-1” attached to said 
contract, as amended, which gas purchase contract, as 
amended, is hereinafter referred to as “said contract,”’ 
and 


Wuenreas, the parties now desire to further amend said 
contract as hereinafter set out. 


Now, THEREFORE, Know ALL Men By THESE PRESENTS: 


That in consideration of the premises set forth in said 
contract and the sum of Ten Dollars ($10.00) in hand paid 


by each to the other, the receipt of which is hereby acknowl- 
edged, Trunkline Gas Company, a Delaware corporation, 
and Pan American Petroleum Corporation, a Delaware 
corporation, do hereby agree that said contract shall be 
amended, as follows: 


1. Effective April 1, 1964, Sections (2) and (3) of ARTICLE 
VIT—Gas Reserves oF SELLER, of said contract, shall be de- 
leted 
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in their entirety and the following substituted therefor: 


(2) Either party shall have the right upon written 
notice to the other party given prior to December 1 of 
any calendar year, to have the reserves redetermined 
but not more often than once in any one year period. 


(3) In the event the reserves are redetermined as pro- 
vided in Section (2) of this Arricte VII, such reserves 
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so redetermined shall be effective on June 1 of the 
calendar year next following the calendar year of the 
notice referred to in Section (2) of this Articte VII 
and will establish, as of such effective date, the re- 
spective obligations thereafter of Buyer and Seller 
regarding the quantities of gas to be delivered and re- 
ceived from Seller’s leases in accordance with ARTICLE 
VIII until subsequent redeterminations are made as to 
Seller’s reserves as hereinabove provided, subject, 
however, to the provisions of Articte VIII of this 
contract. 


2. Effective April 1, 1964, Section (1) of Axticte VITI— 
Quanrrry, of said contract, shall be deleted in its entirety 
and the following substituted therefor: 
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(1) Subject to the terms and provisions of this con- 
tract, Buyer agrees to purchase and receive at the 
points of delivery designated in Arricte IX hereof, or 
pay for if available for delivery and not taken, Seller’s 
pro rata share of the following quantities of gas: 


(a) Commencing April 1, 1964, and for the period 
thereafter ending November 1, 1966, a quantity equal 
to a daily average of 192,500 Mef of gas. 


(b) Commencing November 1, 1966, and for a period 
thereafter ending November 1, 1967, a quantity equal 
to a daily average of 217,500 Mef of gas. 


(ce) Commencing November 1, 1967, and thereafter 
during the term hereof, a quantity equal to a daily 
average of 230,000 Mef of gas. 


(d) Commencing on April 1, 1964, and thereafter 
during the term of this contract, if the combined re- 
determined reserves (stated in Mcf and redeter- 
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mined and effective as provided in Articte VII of 
this contract) subject to the two contracts hereafter 
in this Subsection (d) referred to, and identified 
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as ‘‘offshore contracts,’? when divided by eight 
thousand (8,000) results in a quantity which is higher 
than the combined daily average quantities then in 
effect for such contracts (and therefore the then 
combined annual quantities for such contracts), and 
if it is determined by Buyer that its then effective 
purchase obligations, as hereinafter defined, will not 
supply Buyer’s needs for additional gas, then the 
combined daily average quantities then in effect for 
such contracts shall be thereafter increased to the 
extent that the quantity resulting from such rede- 
termination of reserves is higher than the combined 
daily average quantities then in effect for such con- 
tracts and to the extent of Buyer’s needs for addi- 
tional gas. If, however, the quantity resulting from 
any such redetermination of reserves is not higher 
than the combined daily average quantity then in 
effect for such contracts, Buyer’s purchase obliga- 
tions under the two contracts hereafter in this Sub- 
section (d) referred to and identified as ‘‘offshore 
contracts,’’ shall 


not thereby be increased until Buyer again needs 
additional gas. Buyer’s purchase obligations re- 
ferred to hereinabove shall be determined by Buyer 
from (i) gas purchase contracts entered into prior to 
June 1, 1963, including then effective purchase obli- 
gations under the two contracts hereafter in this 
Subsection (d) referred to and identified as ‘‘off- 
shore contracts,’’ as amended from time to time, and 
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including new purchase contracts and obligations 
entered into by Buyer from time to time after June 
1, 1963, at times when the redetermined reserves of 
such ‘‘offshore contracts’? have not been sufficient to 
supply Buyer’s needs for additional gas, as specified 
hereinbefore in this Subsection (d), (ii) gas purchase 
contracts entered into by Buyer from time to time 
covering gas reserves which are distress purchase 
or which are the result of pooling or unitization. 
Such increases in the combined annual quantities 
shall be only to the extent that Buyer is provided in 
writing by Seller with notice of the portion of such 
increase to 
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be allocated to this contract and the contract between 
Union Oil Company of California and Trunkline 
Gas Company dated June 17, 1958, covering the 


lands located in Blocks 26 and 27 of the Vermilion 
Area, Offshore, Louisiana, both of said contracts 
being hereinafter referred to as ‘¢offshore contracts.”’ 
No such increases, however, shall ever cause Buyer’s 
purchase obligations under offshore contracts to ex- 
ceed a maximum combined daily average quantity of 
265,000 Mef. 


(e) Subsections (a), (b), (c) and (a) of this Section 
(1) notwithstanding, in the event the redetermined 
gas reserves, which are subject to the offshore con- 
tracts, based upon the last preceding redetermination 
of such reserves as provided in offshore contracts, 
will result at any time in an annual quantity equal 
to an average of 1,000 Mef per day for each 8,000,000 
Mef of redetermined gas reserves which quantity is 
less than the then effective combined annual quantity 
of offshore contracts, 
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then the combined annual quantity of gas which 
Buyer is obligated and entitled to purchase under 
such offshore contracts (and consequently, that 
Seller is obligated to sell) shall be reduced to such 
lesser quantity and Seller shall promptly notify 
Buyer in writing of such lesser quantity which is 
applicable to this contract. Such combined annual 
quantity may, however, be increased within the 
limits provided in Subsections (a), (b), (¢) and (d) 
of this Section (1) upon subsequent reserve deter- 
minations as provided in ArticLe VII of this con- 
tract, or Seller and Union Oil Company of California 
shall have the option from time to time to make up 
such deficiency by committing sufficient additional 
gas reserves on the basis of an average of 1,000 
Mef per day for each 8,000,000 Mef of determined 
gas reserves, by additional removal of depth limita- 
tions in the offshore contracts, by amendment of Ex- 
hibit ‘‘A-2”’ satisfactory to Union Oil Company of 
California, Seller and Buyer. 
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(f) The daily averages as set out or determined 
from time to time in Section (1) of this ARTICLE 
VIII are hereinafter referred to as ‘‘average daily 
quantity.’? The annual quantity of gas to be taken 
by Buyer during each calendar year during the term 
hereof shall be equal to the sum of the applicable 
average daily quantities as determined in accordance 
with the terms of this Articre VIII. 
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3. Effective April 1, 1964, Arricte VITI—Quastiry, of 
said contract, shall be amended by adding thereto, the fol- 
lowing: 


(9) At any time after January 1, 1965, (i) in the event 
Buyer’s purchase obligations prevent Buyer from in- 
creasing the applicable combined daily average quantity 
to the maximum combined daily average quantity of 
265,000 Mef of gas pursuant to Subsection (d) of Sec- 
tion (1) of this ARTICLE VIII or (ii) in the event the 
combined daily average quantity then in effect is 
965,000 Mef, Seller may after giving Buyer 90 days 
written notice, sell or otherwise dispose of all or any 
part of the gas reserves which are in excess of a com- 
bined daily average quantity of 230,000 Mef, 
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or the combined daily average quantity then in effect, 
which ever is greater, multiplied by the remaining 
number of days in this contract, and Buyer shall fur- 
nish Seller with such written instruments to effect the 
release of such excess reserves and support such re- 
lease before the Federal Power Commission, provided, 
however, that Seller shall provide Buyer with a copy 
or copies of any contract for sale of such gas and such 
sale or other disposal shall not interfere in any way 
with Bouyer’s receiving quantities of gas as provided 
for in this Articte VIII nor reduce the reserves com- 
mitted to Buyer below such quantity as is necessary to 
fulfill Seller’s obligations under this contract. If, 
however, the combined daily average quantity then in 
effect upon such sale or disposal is 230,000 Mef or 
265,000 Mef or a quantity between 230,000 Mecf and 
265,000 Mef, such combined daily average quantity then 
in effect shall remain unchanged for the remainder of 
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the term of this contract subject to the provisions of 
Subsection (e) of Section (1) of this AnTicte VIII. 


703 


4. Effective April 1, 1964, Section (1) of Anrticte xII— 
Price, of said contract shall be deleted in its entirety and 
the following substituted in lieu thereof: 


(1) Buyer agrees to pay to Seller for each one thou- 
sand (1,000) cubic feet of gas sold and delivered by 
Seller to Buyer hereunder or for which Buyer is 
obligated to pay for whether taken or not as follows: 


(a) For gas produced for Seller’s interest only from 

those areas now or hereafter subject to state taxes, 

inclusive of reimbursement of present state taxes: 
(i) From April 1, 1964, to January 1, 1968, twenty- 
one and twenty-five hundredths cents (21.25¢). 
(ii) From January 1, 1968, to January 1, 1972, 
twenty-two and twenty-five hundredths cents 
(22.25¢). 
(iii) From January 1, 1972, to January 1, 1976, 
twenty-three and twenty-five hundredths cents 
(23.25¢). 
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(iv) From January 1, 1976, and thereafter during 
the term hereof, twenty-four and twenty-five 
hundredths cents (24.25¢). 


(b) For gas produced for Seller’s interest only from 
those areas which are not subject to state taxes: 


(i) From April 1, 1964, to January 1, 1968, nine- 
teen and five-tenths cents (19.5¢). 


(ii) From January 1, 1968, to January 1, 1972, 
twenty and five-tenths cents (20.5¢). 
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(iii) From January 1, 1972, to January 1, 1976, 
twenty-one and five-tenths cents (21.5¢). 


(iv) From January 1, 1976, and thereafter during 
the term hereof, twent-two and five-tenths cents 
(22.5¢). 
(ec) Such prices shall be subject to being decreased or 
inereased to correspond with the South Louisiana 
Area Rates as finally determined to be applicable in 
the Federal Power Commission Docket No. AR61-2 
prospectively from the date of such determination. 
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5. Effective April 1, 1964, ARTICLE XITI—Taxes, shall 
be amended by deleting the first paragraph thereof in its 
entirety and the following substituted therefor: 


Seller shall pay all State of Louisiana production, 
severance, gathering or similar excise taxes levied at 
the rates now existing upon or with respect to the gas 
delivered hereunder. Buyer shall reimburse Seller 
for all such taxes for which Seller is liable and pays 
with respect to the gas delivered hereunder at the rates 
in effect on April 1, 1964, up to a total of one and 
seventy-five hundredths cents (1.75¢) per Mef. With 
regard to all such new taxes thereafter levied or en- 
acted and all increases in excess of two and three-tenths 
cents (2.3¢) in the existing severance taxes upon or in 
respect to the gas delivered hereunder, or the produc- 
tion, transportation or handling thereof up to the point 
of deliverey of the gas to Buyer required to be paid 
by Seller, Buyer shall reimburse Seller for three- 
fourths (34ths) of such taxes. The term ‘excise 
taxes’? as used in this ArticLe XIII shall not include 
any taxes based on income, profits, or the right to 
exercise the corporate franchises of Seller, all of which 
and all increases of which shall be paid by Seller. 
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6. Effective April 1, 1964, Exhibits ‘‘A-1”’ and ‘‘B-1”’ 
attached to and made a part of said contract shall be 
amended by removing the depth limitation or actual footage 
limitation in that portion of Block 26 as more particularly 
described in Exhibits ‘‘A-2’’ and ‘‘B-2’? and attached 
hereto and made a part of said contract. 


7. (a) As soon as practicable after the date hereof, each 
party hereto shall promptly file with the Federal Power 
Commission (herein called the ‘‘Commission’’) appropriate 
applications for certificates of public convenience and 
necessity or amendments thereto (herein called ‘‘certifi- 
cate’’) necessary to the commencement of increased de- 
liveries contemplated by each party, and each party shall 
thereafter file schedules providing for price reductions to 
be effected by each party. Each party will use due diligence 
to prosecute such applications and filings to final decision, 
order or approval, including without limitation at each 
party’s discretition prosecution by way of court appeal. 


(b) As conditions precedent to the effectiveness of this 
amendment, it is agreed that, no later than April 1, 1964, 
both of the parties hereto must have obtained in final form 
not subject to review by said date, (1) permanent uncon- 
ditioned certificates authorizing the 
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additional deliveries provided for in this amendment, and 
permanent unconditioned certificates authorizing the ad- 
ditional sales contemplated by Buyer, and (2) requisite au- 
thority approving or permitting without condition or 
suspension the reduction in prices proposed by each party 
with respect to its affected sales. Should such conditions 
precedent not be fulfilled by April 1, 1964, then, and in that 
event, this amendment shall not be of any force and effect 
whatsoever and neither party shall be liable for any 
damages to the other by reason hereof. 
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(ce) Each party hereto shall submit copies of its filings 
or amendments to such filings made with the Commission to 
the other party and shall keep the other party advised of 
any action taken by the Commission with respect thereto, 
and shall further afford the other party such reasonable 
assistance in the prosecution of its applications as the other 
may request. 


Except as hereby amended, said contract, as previously 
amended, and all the terms and provisions thereof shall re- 
main in full force and effect. 
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Wrrxess Our Hanps, this 18th day of November, 1963. 


Buyer: 
TRUNKLINE Gas COMPANY 
By W. T. Mast 
Vice President 
ATTEST: 
By C. M. ALLEN 
Assistant Secretary 
WITNESSES : 
Dianne L. Witson 
Lawrence R. Wesso, JR. 
SELLER: 
Pan AMERICAN PETROLEUM 
Corporation 


By T. L. Recan 
Its Attorney-in-Fact 
WITNESSES : 


E. A. Rexrro 
H. L. McDonatp 
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A. Description or Lanps axp Leases PREVIOUSLY DEDICATED 
ro Gas Purcuase Contract Datep June 26, 1958, Be- 
TWEEN TRUNKLINE Gas Company, AS BUYER, AND Pan 
American Petroteum Corporation, aS SELLER, AND CrEr- 
qrricatep By THE FeperaL Power ComMIssION. 


The below described oil, gas and mineral leases, insofar 
and only insofar as they cover all formations down to and 
including, but not below, the base of the Miocene Sand as 
found and identified in OCS-0297 well No. B-2 at a depth 
of 11,850’. 


1. Oil, Gas and Mineral Lease dated November 26, 1946, 
granted by the State Mineral Board acting on behalf of 
the State of Louisiana, as Lessor, in favor of Kerr-McGee 
Oil Industries, Inc., as Lessee, recorded in Conveyance 


Book 208, Folio 115, under File No. 99816 of the records 
of Vermilion Parish, Louisiana, as further assigned by 
Kerr-McGee Oil Industries, Inc., to Stanolind Oil and Gas 
Company on December 1, 1949 and as to an undivided one- 
half (14) interest assigned by Stanolind Oil and Gas Com- 
pany to Union Oil Company of California on January 
97, 1956 relating to and affecting the following described 
land, to wit: 


Tract 1404 (Block 26), Gutr or Mexico, Stare or Lovut- 
stana—Beginning at a point in the Gulf of Mexico off the 
shore of the State of Louisiana 30,863.618 feet east of and 
37,271.819 feet south of U.S.C. & G.S. Station ‘‘MID’’; 
thence west 14,758.048 feet; thence north 14,758.048 feet; 
thence east 14,758,048 feet; thence south 14,758.048 feet; 
to the point of beginning, containing 5,000 acres more or 
less. All bearings based on Louisiana (Lambert) Co- 
ordinate System. 
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2. Oil, Gas and Mineral Lease dated November 26, 1946, 
granted by the State Mineral Board acting on behalf of the 
State of Louisiana, as Lessor, in favor of Stanolind Oil 
and Gas Company, as Lessee, recorded under Entry No. 
90736 of the records of Vermilion Parish, Louisiana, re- 
lating to and affecting the following described land, to wit: 


2,778.14 acres described as Tract 1392, Block 14—Ver- 
milion Area, Gulf of Mexico, State of Louisiana. 
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Oil, Gas and Mineral Lease dated November 26, 1946, 
granted by the State Mineral Board acting on behalf of 
the State of Louisiana, as Lessor, in favor of Stanolind 
Oil and Gas Company, as Lessee, recorded under Entry No. 
90737 of the records of Vermilion Parish, Louisiana, re- 
lating to and affecting the following described land, to wit: 


2,778.14 acres described as Tract 1393, Block 15, Ver- 
milion Area, Gulf of Mexico, State of Louisiana. 


3. Oil, Gas and Mineral Lease dated March 4, 1959, 
between the State of Louisiana, as Lessor, and Pan Amer- 
ican Petroleum Corporation and Union Oil Company of 
California, as Lessees, being State of Louisiana Lease No. 
3522, Tract 7478 recorded in Conveyance Book 385, Folio 
502, Entry No. 143794 covering only the west 320 acres of 
the lease. 


B. Description or Lanps anp Leases Heresy DEDICATED TO 
TRUNKLINE Gas Company, aS Buyer, By Pan AMERICAN 
PETROLEUM CORPORATION, AS SELLER. 


The below described oil, gas and mineral lease, insofar 
and only insofar as it covers all formations below the base 
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of the Miocene Sand as found and identified in OCS-0297 
well No. B-2 at a depth of 11,850’. 


1. Oil, Gas and Mineral Lease dated November 26, 1946, 
granted by the State Mineral Board acting on behalf of 
the State of Louisiana, as Lessor, in favor of Kerr-McGee 
Oil Industries, Inc., as Lessee, recorded in Conveyance 
Book 208, Folio 115, under File No. 99816 of the records 
of Vermilion Parish, Louisiana, as further assigned by 
Kerr-McGee Oil Industries, Inc., to Stanolind Oil and Gas 
Company on December 1, 1949 and as to an undivided 
one-half (14) interest assigned by Stanolind Oil and Gas 
Company to Union Oil Company of California on January 
27, 1956 relating to and affecting the following described 
land, to wit: 
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The southeast twenty-five hundred acres of Tract 1404 
(Block 26), Gutr or Mexico, State or Lovtstana—Begin- 
ning at a point in the Gulf of Mexico off the shore of the 
State of Louisiana 30,863.618 feet east of and 37,271.819 
feet south of U.S.C. & G.S. Station ‘‘MID’’; thence west 
14,758.048 feet; thence north 4,000.000 feet; thence N 65° 
23'45” FEZ 16,231.795 feet, thence south 10,758.048 feet to 
point of beginning, containing 2500 acres more or less. All 
bearings based on Louisiana (Lambert) Coordinate System. 
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GAS PURCHASE CONTRACT 
. DATED JUNE 26, 1958 
PAN AMERICAN PETROLEUM CORP. 


BLOCK 14 FIELD 


OFFSHORE VERMILION PARISH, LOUISIANA 
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BEFORE THE FEDERAL POWER COMMISSION 
Docket No. CP64-114 


In the Matter of 
TRUNELINE Gas CoMPANY 


Notice of Intervention 


Now comes the Michigan Public Service Commission, @ 
statutory body having jurisdiction under the laws of the 
State of Michigan to regulate rates and charges for the 
sale of natural gas to consumers within said state, and 
hereby files Notice of Intervention under §§ 1.8 and 1.37(£) 
of the Federal Power Commission’s Rules of Practice and 
Procedure, and respectfully requests that it be entered upon 
the Federal Power Commission records as an intervenor 
in the above proceedings. 

The Michigan Commission wishes to express its support 
of the application of Trunkline Gas Company in this matter, 


and urges that if possible, the shortened procedure speci- 
fied in §1.32(b) of the Commission’s Rules should be 
employed. 


Dated December 18, 1963, Micuican Pusiic SERVICE 
at Lansing, Michigan. Commission 
By its Atorneys: 
Frank J. KELLEY 
Attest: Attorney General 


‘i ple 
Normax BERKOWITZ State of Michigan 


Norman Berkowitz and 
Secretary Tromas H. Hzeaty, JR. 
Huex B. ANDERSON 

Assistant Attorneys 

General 

Business Address: T. H. Heaty 

504 Lewis Cass Building Tuomas H. Heaty, JB. 
Lansing, Michigan 48913 Assistant Attorney 

General 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket No. CP64-114 
TRUNKLINE Gas CoMPANY 


Notice of Application 
(January 28, 1964) 


Take notice that on November 20, 1963, Trunkline Gas 
Company (Applicant), P. O. Box 1642, Houston 1, Texas, 
filed in Docket No. CP64-114 an application pursuant to 
Section 7(c) of the Natural Gas Act for a certificate of 
public convenience and necessity authorizing the construc- 
tion and operation of certain facilities and the sale and 
delivery of increased volumes of natural gas for resale to 
certain of its existing customers, all as more fully set forth 
in the application on file with the Commission and open to 
public inspection. 


Applicant proposes to construct and operate the follow- 
ing facilities: 


(a) 3,000 additional horsepower at each of the following 
existing main line compressor stations: Station No. 
57, Pollock, Louisiana; Station No. 75, Shaw, Mis- 
sissippi; Station No. 93, Dyersburg, Tennessee, and 
Station No. 112, Johnsonville, Tlinois. 


(b) 4,000 horsepower at a new compressor station to be 
designated Station No. 210, Kaplan, Louisiana. 


(c) 6,000 horsepower at a new compressor station to be 
designated Station No. 121, Tuscola, Tlinois. 


The application shows that the proposed new facilities 
will inerease the design capacity of Applicant’s pipeline 
system to 890.000 Mef per day. 
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Further, Applicant proposes herein to sell an additional 
25,000 Mef of natural gas per day, commencing April 1, 
1964, and a further increase of 25,000 Mef per day com- 
mencing November 1, 1964, to Consumers Power Company. 
Also, Applicant proposes an additional total increase of 961 
Mef per day to three other existing customers. 
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Applicant states that it has obtained amendments to ex- 
isting gas purchase contracts with Pan American Petroleum 
Corporation and Union Oil Company of California, provid- 
ing for price reductions regarding existing supplies pur- 
chased from those producers in Vermilion Parish, Offshore 
Louisiana, as well as the dedication of additional supplies, 
scheduled to become effective April 1, 1964.* Applicant 
states further that it proposes to utilize such price reduc- 
tions, together with the economies of the herein proposed 
increased sales, so as to provide a reduction in the level 
of its rates, following the necessary authorizations, to 
become effective April 1, 1964. Further, Applicant pro- 
poses a revision in its R-1 and R-2 Rate Schedules so as to 
provide different rate levels for winter and summer de- 
liveries and, also, proposes the introduction of a G-2 Rate 
Schedule. 

The proposed facilities are estimated to cost approxi- 
mately $8,700,000, which cost will be financed from funds 
on hand. 


This matter is one that should be disposed of as promptly 
as possible under the applicable rules and regulations and 
to that end: 

Take further notice that preliminary staff analysis has 
indicated that there are no problems which would warrant 


1 These amendments were filed by the supplicrs with the Commission in 
Docket Nos. CI64-669 and CI64-668 on December 6, 1963, and December 9, 
1963, respectively. Said amendments were noticed on January 14, 1964. 
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a recommendation that the Commission designate this ap- 
plication for formal hearing before an examiner and that, 
pursuant to the authority contained in and subject to the 
jurisdiction conferred upon the Federal Power Commis- 
sion by Sections 7 and 15 of the Natural Gas Act, and the 
Commission’s Rules of Practice and Procedure, a hearing 
may be held without further notice before the Commission 
on this application provided no protest or petition to inter- 
yene is filed within the time required herein. Where a 
protest or petition for leave to intervene is timely filed, or 
where the Commission on its own motion believes that a 
formal hearing is required, further notice of such hearing 
will be duly given. 


Under the procedure herein provided for, unless other- 
wise advised it will be unnecessary for Applicant to ap- 
pear or be represented at the hearing. 


901 
Protests or petitions to intervene may be filed with the 
Federal Power Commission, Washington, D. C. 20426, in 
accordance with the Rules of Practice and Procedure (18 
CFR 1.8 or 1.10) on or before February 17, 1964. 


Josera H. GuTrwe 
Secretary 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. CP64-114 
In tHE MatTTeR OF 
TrRUNKLINE Gas CoMPANY 
Petition to Intervene of The Superior Oil Company 


Now comes THe Superior Om Company (Superior), pur- 
suant to Section 15(a) of the National Gas Act and Section 
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1.8 of the Rules of Practice and Procedure of the Federal 
Power Commission, and notice of January 28, 1964 of said 
Commission, and hereby petitions for leave to intervene 
and to become a party in the above styled and numbered 
docket. In support of this Petition Superior shows as 
follows: 

I. 


Petitioner is a corporation incorporated under the laws 
of the State of Nevada and having a principal office in 
Houston, Texas. 

II. 


Petitioner is an independent producer of natural gas 
under the Natural Gas Act. 


Correspondence and communications relative to this Peti- 
tion are requested to be served upon Petitioner directed 
to its representatives listed below: 
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F. P. Jones, Jr. 

Executive Vice President 
The Superior Oil Company 
P. O. Box 1521 

Houston, Texas 77001 


H. W. Varner 

Attorney 

The Superior Oil Company 
P. O. Box 1521 

Houston, Texas 77001 


W. T. Kilbourne IT 
Attorney 

The Superior Oil Company 
909 RCA Building 

1725 K Street, N. W. 
Washington, D. C. 20006 
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Til. 


Petitioner is a producer of natural gas. Some of such 
gas is produced in the States of Texas and Louisiana and 
gas is sold to Trunkline Gas Company (Trunkline), Appli- 
cant herein, pursuant to Certificates of Public Convenience 
and Necessity issued by this Honorable Commission in 
Docket Nos. G-6149 and G-6150 and under Petitioner’s re- 
spective gas Rate Schedules No. 3 and 1 as currently 
supplemented, all of which have been been accepted and 
made effective by orders of said Commission. Since Sep- 
tember 1963 Petitioner herein has delivered, and Trunk- 
line has accepted, 7,398,544 MCF of gas sold pursuant to 
Petitioner’s Gas Rate Schedule No. 3, Supplement No. 19, 
which from and after June 9, 1960, has provided for a cur- 
rent effective price of 24.05¢ per MCF.* Since 
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September 1963 Petitioner has further delivered, and 
Trunkline has accepted, 2,505,059° MCF of gas covered by 
said Gas Rate Schedule No. 1, Supplement No. 13, which 
from and after May 24, 1960, has provided for a current 
effective rate of 20¢ per MCF. Trunkline has not paid, 
nor offered to pay, Superior for this gas as required by 
said effective rate schedule. Trunkline’s stated reason 
for this failure and default of payment is that, notwith- 
standing the contracts and Commission orders so requiring, 
it deems said prices to be contrary to public interest. It 
has further alleged that the payment of the prices it has 
solemnly contracted to pay have placed it at a competitive 
disadvantage in the development of its service in the mar- 
kets which it serves. Trunkline has offered to pay for such 
gas—not the prices required under said contracts and by 


1 At 15.025 psia. 
2 At 14.65 psia. 
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orders of this Commission—but in lieu of the 24.05¢ per 
MCF at 15.025 psia rate a price of only 15.5¢ per MCF 
and in lieu of the 20¢ per MCF at 14.65 psia rate a price 
of 14¢ per MCF. By reason of said default in payment 
Trunkline is now indebted to Superior in excess of Two (2) 
Million Dollars. 


In the instant application Trunkline proposes to increase 
its sales to one of its customers, Consumers Power Com- 
pany (Consumers), from 175,000 MCF per day to 225,000 
Mef 
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per day in incremental stages of 25,000 MCF per day com- 
mencing April 1, 1964 and November 1, 1964. Trunkline 
further proposes reduction in its current rates to Con- 
sumers, and possibly other customers of said Trunkline® 
as of April 1, 1964. 


Trunkline states that the expansion of its system neces- 
sary to received and transport this additional gas will cost 
$8,700,000, which it proposes to finance from funds on 
hand. In the light of the competition disadvantage which 
Trunkline contends it has been subjected to, Superior ques- 
tions the feasibility of this proposed expansion of pur- 
chase and sale by Trunkline, which apparently will pro- 
duce no substantial additional revenue, and is to be finaneed 
wholly by funds on hand. Superior fears that the debt 
owed it by Trunkline for gas taken but not paid for since 
September 1963 is insecure. The question arises as to 
whether the ‘‘savings’’ alleged to result from reduction in 
its purchased gas costs, which would appear to be largely 


3It is not known whether the reduced rates will apply to Trunkline’s largest 
customer (Panhandle Eastern, its parent); however, as of May 22, 1959, the 
rate to said parent, 27¢ per MCF, was at least 20% less than that to other 
customers and approximately 33% less than that charged Consumers (Opinion 
321, issued May 22, 1959). 
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offset by reduced resale rates, is not in fact a result of 
the default in payments to 
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Superior. These are matters as to which Superior’s inter- 
est in the financial integrity of Trunkline, its debtor to the 
extent of more than $2,000,000 warrants full and thorough 
investigation in this proposed application for expansion. 


Since the proposed incerased sale is to be made at re- 
duced rates, which appear to at least approximate the re- 
duced cost of gas for the increased and previously existing 
supply to Trunkline from two of its suppliers,* the ques- 
tion of whether the proposed expansion is economically 
feasible if in fact Trunkline suffered a previous competi- 
tive disadvantage is apparent. Superior is interested in 
seeing that Trunkline’s financial integrity is not impaired 
by uneconomic expansion, both because of its involuntarily 
created debtor status and because of its interest in mainte- 
nance of service as required by public convenience and 
necessity. 


IV. 
Based on the application filed by Trunkline herein, it 
appears that the right to purchase additional gas from the 


offshore Vermilion Area Block 14 Field, Louisiana,® from 
Pan Am and Union is dependent upon an amendment to 
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its existing purchase agreements, which agreements pro- 
vide for the increased supply to be sold at 19.5¢ per MCF, 
delivered at the offshore platforms, and reduction to this 


4 Pan American Petroleum Corporation (Pan Am) and Union Oil Company 
of California (Union). 


5 This field designation includes Offshore Blocks 14, 15, 26, and 27, Vermilion 
Area, Louisiana. 
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same price for previously committed reserves from the 
same field by these producers from the present rate of 22¢ 
per MCF. These agreements also provide that to the ex- 
tent that the total reserves of these producers in said Block 
14 Field are sufficient to meet Trunkline’s future need for 
gas, Trunkline will make no purchase of additional gas 
from other producers, except for distress gas. Such an 
agreement tends to restrain competition and commerce in 
the interstate purchase and sale of natural gas. In this 
connection Superior shows that it has uncommitted reserves 
of natural gas in Block 14 Field which are for sale to any 
responsible pipeline purchaser of gas on execution of a 
mutually satisfactory purchase agreement. Superior has 
attempted to sell this gas or some part thereof to Trunk- 
line without success in order to alleviate drainage Su- 
perior is now suffering by reason of the existing Pan Am 
and Union sales. Trunkline’s new agreements with Pan 
Am and Union place Trunkline in a contractual position 


where it may not consider purchase of Superior’s gas for 
the reasonably foreseeable future. Superior’s gas, because 
of the potential inexpensive attachment to the Trunkline 
system, would be available to Trunkline at less overall 
expense than comparable 
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volumes from other sources. These new agreements also 
preclude Trunkline for an indeterminable period of time 
from buying additional gas from any producer other than 
said two Sellers except for distress purchases. Public 
convenience and necessity, present and future, is not served 
by contractual arrangements which restrain competition 
and deprive a pipeline purchaser of an opportunity to pur- 
chase in the future on the best available basis when all 
aspects are considered. 


(909) 
Vv. 


Trunkline’s application states that its present gas supply 
is entirely adequate to support the proposed expansion, 
and that its current reserves provide a reserve life index 
of 18 years with 13 years of full availability at the pro- 
posed expanded sales level. In the light of the breach by 
Trunkline of its contracts for the purchase of gas from 
Superior, which but for regulation would justify immedi- 
ate cancellation, it is extremely questionable as to whether 
reserves previously believed to be available to Trunkline 
are in fact now available to it in the future. Whether 
Trunkline has engaged in similar contract breaches under 
other gas suppliers is an open question. In any event the 
present and future public convenience and necessity is 
vitally concerned with a pipeline’s present and future gas 
supply, and this should be thoroughly explored in the 
light of Trunkline’s 
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contract performance with Superior and others along with 
all of the other aspects of public convenience and necessity 
inherent in the proposed expansion. 


VI. 


Trunkline, by reason of its current and continuing fail- 
ure to abide by current and effective orders of this Commis- 
sion establishing rates at which Trunkline should purchase 
gas from Superior, has indicated a clear unwillingness to 
comply with Commission orders, rules, and regulations. 
It has thus made itself ineligible for certification under 
Section 7(e) of the Act. Such willful and flagrant refusal 
to abide by effective Commission orders is contrary to the 
present public convenience and necessity, and alone requires 
denial of Trunkline’s instant application. 
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VII. 


The above stated rights and interests of Superior justi- 
fy intervention by it under the Act. Said interests may be 
directly affected by Commission orders entered in this 
proceeding and will not be adequately represented by 
other parties to this proceeding. Superior’s partici- 
pation herein will be in the public interest, and in opposi- 
tion to the proposed application. 
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Wuererorr, SuPERIoR RESPECTFULLY Prays that it be 
permitted to intervene herein as a full party to this pro- 
ceeding. 

Respectfully, 


Tus Superior Om Company 
/s/ H. W. Varner 
H. W. Varner 
Of Counsel: Attorney 


H. W. Varner 
The Superior Oil Company 
P. O. Box 1521 
Houston, Texas 77001 


W. T. Krzourne, II 
The Superior Oil Company 
909 RCA Building 
1725 K Street, N. W. 
Washington, D. C. 20006 
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Tue Srate or TEXAS 
County or Harris 


The undersigned, being first duly sworn, states that he 
has read the foregoing document on behalf of THE Supzrtor 
Ow Compaxy and the statements contained therein are true 
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and correct to the best of his knowledge and belief, and 
that he is duly authorized to act on behalf of said cor- 
poration. 
/s/ H. W. VaRNER 
H. W. Varner 
Attorney 


Sworn To AND Susscripep Berore ME, a Notary Public in 
and for said County and State, this 7th day of February, 
1964. 

/s/ Lucts Mak BaRNETTE 
Notary Public in and for 
Harris County, Texas 
My commission expires 
June 1, 1965. 


— 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. CP 64-114 


In the Matter of 


TRUNKLINE Gas CoMPANY 


Answer and Objection to Superior Oil Company's 
Petition to Intervene 


Trunkline Gas Company (Trunkline) hereby answers 
and objects to the petition in intervene of Superior Oil 
Company (Superior) and respectfully requests that the 
Commission promptly deny such intervention so that the 
expansion and rate reduction proposals of Trunkline can 
be timely effected. In support hereof, Trunkline respect- 
fully shows as follows: 
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This proceeding involves Trunkline’s application to in- 
stall additional compressor engines to expand the capacity 
of its existing pipeline system, and to increase its deliveries 
to Consumers Power Company and three smaller custom- 
ers by some 51,000 Mef per day. With the economies to 
be effected from increased sales, coupled with significant 
rate reductions provided for in amended contracts with 
Union 
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Oil Company of California and Pan American Petroleum 
Corporation, Trunkline also proposes to reduce its rates 
to all of its jurisdictional customers. Each phase of this 
program is scheduled to commence on April 1, 1964. 


As stated by the Commission’s notice of January 28, 1964 
in this proceeding, ‘‘preliminary staff analysis has indi- 
cated that there are no problems which would warrant a 
recommendation that the Commission designate this appli- 
cation for formal hearing.’’ No one else has sought to in- 
tervene in opposition to Trunkline’s application. Thus, 
Superior’s unwarranted and ill-considered petition to in- 
tervene threatens severe damage to Trunkline, all of Trunk- 
line’s utility customers, and the consumers which are de- 
pendent upon this proceeding for their economic better- 
ment. 


I. 


Plainly, Superior is not entitled to intervene in this 
proceeding. It makes no claim to intervention as of right, 
but suggests instead, that its intervention would be in 
the public interest, seeking to invoke the Commission’s dis- 
cretion. Its petition to intervene should be denied promptly 
because it does not, and could not, show any legally 
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cognizable basis to force this proceeding into formal hear- 
ings, nor to participate even if formal hearings had been 
provided. 


Til. 


Apart from its incomprehensible portrayal of the facts 
underlying its controversy with Trunkline, Superior’s pe- 
tition to intervene reveals that its purpose here is not 
to controvert Trunkline’s presentation regarding this pro- 
ceeding, but rather to inject issues which are pending in 
a separate proceeding commenced for the specific purpose 
of disposing of the controversy between Trunkline and Su- 
perior. 


Thus, Superior’s lengthy discussion of the dispute over 
whether it is entitled to receive the Commission’s area 
prices pending resolution of its complex rate proceedings, 
or the much higher prices it seeks to collect from Trunk- 
line, is completely unrelated to the instant expansion pro- 
ceeding. It relates instead to the issue which is to be de- 
cided in Docket No. RI 64-273, which Superior does not 
even mention in its petition herein. Yet, in that proceed- 
ing, it states: ‘‘Any controversy existing is as to the just- 
ness and reason- 
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ableness of Superior’s effective rates.’’? 


And, it is most significant that on the same day Superior 
filed its intervention petition in this proceeding, it filed 
a motion in the other proceeding requesting the Commission 
to ‘‘dispose’’ of the issue. Manifestly, it should be dis- 
posed of in the other proceeding. 


1At page 6 of Superior’s answer in Trunkline Gas Company v. Superior 
Oil Company. 
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Since this proceeding, involving Trunkline’s expansion 
and related rate reduction is not the forum to determine 
the contractual basis or justness and reasonableness of 
Superior’s heretofore certificated sales to Trunkline, the 
petition to intervene must be denied. 


IV. 


Superior then attempts to develop its whimsical theory 
that it is entitled to oppose Trunkline’s rate reduction 
to Trunkline’s jurisdictional customers so as to assure 
the availability of funds to pay for the gas Trunkline is 
purchasing from Superior. A far simpler method would 
be for Superior to retain, rather than return to Trunkline, 
the monthly checks for such deliveries. But, in any event, 
Superior is presently holding more than $9,500,000 


923 


which it has collected from Trunkline subject to refund 
with respect to these same rate schedules; obviously, this 
is adequate collateral for the much smaller current amount 
in dispute. 


In any event, if Superior’s allegations are to be ac- 
cepted, it has unwittingly answered its own contentions. 
Thus, when it states that Trunkline’s ‘‘reduced rates .. . 
appear to at least approximate the reduced cost of gas to 
Trunkline from two of its suppliers’’ (page 5), it destroys 
its own arguments that (1) ‘‘The question arises as to 
whether the ‘savings’ alleged to result from reduction in 
its purchased gas costs ... is not in fact a result of the 
default in payments to Superior’’ (page 4); and also the 
pretense that (2) ‘‘Superior is interested in seeing that 
Trunkline’s financial integrity is not impaired’’ (page 5). 
In any event, considerations such as these could not justify 
the grant of intervention in this proceeding. 
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Superior next suggests that intervention in this expan- 
sion proceeding would enable it to force new supplies of 
gas upon Trunkline in place of those contracted to Trunk- 
line by Union and Pan American. This distorted use of 
Trunk- 
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line’s agreement with its two producers is not a basis for 
intervention in the pipeline proceeding and Superior point- 
edly refrained from intervening in the producer certificate 
proceedings in which Union and Pan American propose to 
make those sales to Trunkline.. 


Moreover, this argument of Superior is more artful 
than substantial, because although it states that ‘‘Superior 
has attempted to sell this gas or some part thereof to 
Trunkline’”’ (page 6), the facts are that the gas was subse- 


quently committed by Superior to another interstate pipe- 
line. 


In any event, Superior could not overcome Commission 
precedent denying intervention to suppliers which have 
attempted to intervene because of alleged exclusion from 
‘growth’? of the markets. Hope Natural Gas Company, 
25 FPC 1020 (1961). Superior makes a related argument 
that, had it not otherwise disposed of its gas, the Union and 
Pan American sales to Trunkline, not consolidated herein, 
might have caused drainage. But, even if true, this is not 
an adequate basis for intervention. Lone Star Gathering 
Company, 28 FPC 683 (1962). 


And, insofar as Superior is attempting to intervene 
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to oppose Trunkline’s rate reduction, as it asserts, this 
avenue is also blocked by Commission precedent. Texas 
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Eastern Transmission Corporation, Docket No. G-12706, 
Order Denying Petition to Intervene, issued November 27, 
1957. 


The law does not favor intervention simply for the sake 
of intervention. Memphis Light, Gas and Water Division 
y. Federal Power Commission, 243 F. 2d 628 (D.C. Cir. 
1957), which, incidentally, is a review proceeding in which 
Superior was unsuccessful in seeking intervention at the 


court of appeals level. (Clerk’s action, unreported). 


VI. 


Superior’s final argument is based upon the proposition 
that if it abandoned service to Trunkline because of their 
dispute pending in Docket No. RI 64-273, such action would 
lessen Trunkline’s reserve life index and its deliverability 
life index. One can follow the arithmetic of this threat, 
but it is not an issue in the instant proceeding. Surely, 
a producer may not intervene in a pipeline expansion case 
on the basis of its own suggestion that it might cut off 
‘Sreserves previously available’? (page 7). Suffice it to 
say that such an issue is not pending 
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in this proceeding—nor in any other proceeding affecting 
Trunkline. 


VII. 


Because Superior has not demonstrated any proper basis 
for its intervention in opposition to the instant expan- 
sion and rate reduction program, and because its participa- 
tion would be decidedly contrary to the public interest, 
Trunkline respectfully requests that the petition to inter- 
vene be denied forthwith. 
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Following denial of this lone adverse intervention, the 
Commission should proceed to issue the certificate of public 
convenience and necessity, and the determinations requested 
by Trunkline in its application herein. 


Respectfully submitted, 


TRUNKLINE Gas CoMPANY 


By Raymonp N. SHrIBLeY 
Raymond N. Shibley, 
Its Attorney 
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District or CoLUMBIA ) 8S: 


Raymond N. Shibley, being first duly sworn, deposes and 
says that he is Attorney for Trunkline Gas Company; that 
as such he has signed the foregoing document for and 
on behalf of said Company; that he is authorized to do so; 
that he has read said document and is familiar with the 
contents thereof; and that the matters and things therein 
set forth are true and correct to the best of his knowledge, 
information, and belief. 


Raymonp N, SHIBLEY 
Raymond N. Shibley 


Subscribed and sworn to before me, a Notary Public, 
this 13th day of February, 1964. 


Farra V. Harrison 
Faith V. Harrison 


[Seav] 


My Commission expires: 
November 30, 1968. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: 


Joseph C. Swidler, Chairman; L. J. O’Connor, Jr., 
Charles R. Ross, Harold C. Woodward and David S. 
Black. 

Docket No. CP64-114 


TRUNKLINE Gas CoMPANY 


Order Denying Petition to Intervene 
(Issued March 19, 1964) 


On February 10, 1964, The Superior Oil Company (Su- 
perior) filed a petition to intervene in the above-entitled 
proceeding which involves an application for a certificate 
of public convenience and necessity filed by Trunkline Gas 


Company (Trunkline) seeking authorization to increase 
its pipeline capacity in order to serve the increased require- 
ments of some of its existing customers. Notice of Trunk- 
line’s application was issued January 28, 1964, and pub- 
lished in the Federal Register on February 1, 1964, 29 FR 
1664. 


In support of its alleged right to intervene in Docket No. 
CP64-114 Superior claims that Trunkline owes it in excess 
of two million dollars for gas taken but not paid for, and 
that Trunkline may be proposing an uneconomic expansion 
of its system in Docket No. CP64-1 14 which might have the 
effect of impairing Trunkline’s financial integrity. Su- 
perior also alleges that Trunkline is restraining competi- 
tion and commerce by its agreement to purchase volumes 
of gas to be produced from Vermilion Area Block 14 Field, 
Louisiana, from Pan American Petroleum Company (Pan 
Am) and Union Oil Company of California (Union) under 


89 


(937) 


an arrangement whereby Trunkline will not purchase gas 
from other producers to the extent that Pan Am and Union 
are able to meet Trunkline’s future need for gas. Su- 
perior also contends that Trunkline has refused to pur- 
chase gas produced from Superior’s uncommitted reserves 
in the Block 14 Field despite the fact that Superior has 
offered such gas to Trunkline in an effort to alleviate the 
drainage Superior is suffering by virtue of Trunkline’s 
purchases of gas produced from the Block 14 Field from 
Pan Am and Union. 


On February 13, 1964, Trunkline filed an ‘‘ Answer and 
Objection to Superior Oil Company’s Petition to Intervene’’ 
requesting that the Commission deny Superior’s petition 
to intervene because of Superior’s failure to demonstrate 
any proper basis for intervening in the hearing regarding 
Trunkline’s application in Docket No. CP64-114. 


We agree with Trunkline that Superior has shown no 


basis for being permitted to intervene in the proceeding 
regarding Trunkline’s expansion application in Docket No. 
CP64-114. By our order issued March 9, 1964, 
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in Trunkline Gas Co. v. The Superior Oil Co., Docket Nos. 
RI64-273, et al., 31 FPC —, we determined the rates which 
Trunkline is currently obligated to pay to Superior for 
gas purchased under Superior’s FPC Gas Rate Schedules 
Nos. 1 and 3. Consequently, there is no longer pending be- 
fore us a question as to the amount Trunkline may be 
indebted to Superior for gas taken but not paid for under 
Superior’s Rate Schedules Nos. 1 and 3. Even if there were 
such an issue pending before us, it would be a matter to be 
disposed of in Docket Nos. RI64-273, et al., where the 
question was originally raised, rather than in the proceed- 
ing regarding Trunkline’s application in Docket No. CP64- 
114. 
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Superior’s claims with respect to Trunkline’s contracts 
to purchase additional gas from Pan Am and Union are like- 
wise irrelevant to the instant proceeding. The applications 
for such sales (Docket Nos. C164-668 and C164-669) were 
noticed on January 14, 1964, and this notice was published 
in the Federal Register on January 21, 1964, 29 FR 510. 
Superior, however, failed to file a petition to intervene in 
those proceedings within the period prescribed in the notice. 
Having failed to intervene in the proceeding directly con- 
cerned with such contracts Superior cannot collaterally 
attack the matter here.’ 


In short, Superior has failed to state any grounds which 
would justify its being permitted to intervene in the pro- 
ceeding regarding Trunkline’s application in Docket No. 
CP64-114. All the matters raised by Superior are either 
irrelevant to the issues to be considered in Docket No. CP64- 
114 or are already the subject of decisions which have been 
made or which should be made in other proceedings as here- 


inbefore described. 


1 We note that while Superior claims the contracts between Trunkline and 
Pan Am and Union deprive Superior of the chance to sell its uncommitted 
reserves in Block 14 to Trunkline, it has in fact contracted to sell these 
reserves to American Louisiana Pipeline Company (see motion filed May 
6, 1963, in Docket No. G-6067 for modification of Supcrior’s certificate of 
public convenience and necessity), We also note that an inspection of the 
contracts between Trunkline and the two producers fails to support Superior’s 
allegation that Trunkline thereby precluded itself from making additional 
purchases from other producers, The provision in question is merely a clause 
providing that if upon redetermination of producers’ dedicated reserves more 
gas is found to exist under the dedicated acreage than originally estimated, 
Trunkline will purchase additional amounts to the extent it then has need for 
additional gas. The provision, however, expressly states that in determining 
Trunkline’s purchase obligations there shall be considered not only the con- 
tracts it had entered into prior to the effective date of the underlying contract 
but all other ‘* * * * new purchase contracts and obligations entered into by 
* * ©» Trunkline up to the time of such redeterminations. 
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The Commission finds: 


Good cause has not been shown by Superior for its being 
permitted to become an intervener in the proceeding re- 
garding Trunkline’s application filed in Docket No. CP64- 
114. 


The Commission orders: 


The petition to intervene in Docket No. CP64-114 filed 
February 10, 1964, by The Superior Oil Company is hereby 
denied. 


By the Commission. 
(SEAL) 


Joserx H. GuTRIDE, 
Secretary. 


———__ 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: 


Joseph C. Swidler, Chairman; L. J. O’Connor, Jr., 
Charles R. Ross, Harold C. Woodward and David 8. 
Black. 
Docket No. CP64-114 
TRUNKLINE Gas COMPANY 


Findings and Order After Statutory Hearing Issuing Certificate 
of Public Convenience and Necessity 


(Issued March 19, 1964) 
On November 20, 1963, Trunkline Gas Company (Ap- 
plicant) filed in Docket No. CP64114 an application 
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pursuant to Section 7 (c) of the Natural Gas Act for a 
certificate of public convenience and necessity authorizing 
the construction and operation of certain facilities and the 
sale and delivery of increased volumes of natural gas for 
resale to certain of its existing customers, all as more 
fully set forth in the application. 


Applicant proposes to construct and operate the follow- 
ing facilities: 


(a) 3,000 additional horsepower at each of the following 
existing main line compressor stations: Station No. 
57, Pollock, Louisiana; Station No. 75, Shaw, Mis- 
sissippi; Station No. 93, Dyersburg, Tennessee, and 
Station No. 112, Johnsonville, Illinois. 


4,000 horsepower at a new compressor station to be 
designated Station No. 210, Kaplan, Louisiana. 


6,000 horsepower at a new compressor station to be 
designated Station No. 121, Tuscola, Illinois. 


The proposed new facilities will increase the design ca- 
pacity of Applicant’s pipeline system from 830,000 Mef 
to 890,000 Mef per day. 


Further, Applicant proposes herein to sell an additional 
25,000 Mef of natural gas per day, commencing April 1, 
1964, and a further increase of 25,000 Mcf per day com- 
mencing November 1, 1964, to Consumers Power Company. 
Also, Applicant proposes an additional total increase of 961 
Mef per day to three other existing customers. 
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Applicant states that it has obtained amendments to 
existing gas purchase contracts with Pan American Petro- 
leum Corporation and Union Oil Company of California, 
providing for price reductions regarding existing supplies 
purchased from those producers in Vermilion Parish, Off- 
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shore Louisiana, as well as the dedication of additional 
supplies, scheduled to become effective April 1, 1964.7 Ap- 
plicant states further that it proposes to utilize such price 
reductions, together with the economies of the herein 
proposed increased sales, so as to provide a reduction in 
the level of its rates, following the necessary authoriza- 
tion, to become effective April 1, 1964. Further, Applicant 
proposes a revision in its R-1 and R-2 Rate Schedules so as 
to provide different rate levels for winter and summer de- 
liveries and, also, proposes the introduction of a G-2 Rate 
Schedule. 


The proposed facilities are estimated to cost approxi- 
mately $8,700,000, which cost will be financed from funds 
on hand. 


4 

On February 10, 1964, The Superior Oil Company filed 
a petition to intervene in opposition in this proceeding. 
However, by Commission order issued March 19, 1964, said 


petition was denied. 


Several other petitions to intervene and a notice of in- 
tervention in support have been filed herein. In each case, 
the burden of such filings has been that the petitioners did 
not request formal hearing in these proceedings and did 
not object to the hearing and disposition of the subject 
application under the shortened procedure provided for 
by the Commission’s Rules, but that each petitioner de- 
sired to preserve its rights to appear and participate fully 
in the event that these matters should be set for formal 
hearing. Inasmuch as the shortened procedure is being 
used herein, no further action on the various intervention 
petitions appears necessary. 


1 These amendments were filed by the suppliers with the Commission in 
Docket Nos. CI64-669 and C164-668 on December 6, 1963, and December 9, 
1963, respectively. By order, issued March 20, 1964, in said dockets the Com- 
mission conditionally issued certificates to Pan American and Union. 
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After due notice, no other petition to intervene, other 
notice of intervention or protest to the granting of the ap- 
plication has been filed. 


At a hearing held on March 20, 1964, the Commission on 
its own motion received and made a part of the record in 
this proceeding all evidence, including the application and 
exhibits, submitted in support of the authorization sought 
herein, and upon consideration of the record, 


The Commission finds: 


(1) Applicant, Trunkline Gas Company, a Delaware cor- 
poration having its principal place of business in Houston, 
Texas, is a ‘‘natural-gas company”’ 
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within the meaning of the Natural Gas Act, as heretofore 


found by the Commission in its order of April 29, 1949, 
in Docket No. G-882 (S FPC 250). 


(2) The facilities hereinbefore described, as more fully 
described in the application in this proceeding, are to be 
used in the transportation and sale of natural gas in inter- 
state commerce, subject to the jurisdiction of the Commis- 
sion, and the construction and operation thereof and the 
transportation and sales of natural gas by Applicant are 
subject to the requirements of Subsections (c) and (e) of 
Section 7 of the Natural Gas Act. 


(3) Applicant is able and willing properly to do the acts 
and to perform the services proposed and to conform to 
the provisions of the Natural Gas Act and the require- 
ments, rules and regulations of the Commission thereunder. 


(4) The construction and operation of the proposed fa- 
cilities and the proposed transportation and sales of nat- 
ural gas by Applicant are required by the public conven- 
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ience and necessity and a certificate therefor should be 
issued as hereinafter ordered and conditioned. 


(5) Public convenience and necessity require that the 
certificate issued hereinafter and the rights granted there- 
under be conditioned upon Applicant’s compliance with 
all applicable Commission Regulations under the Natural 
Gas Act and particularly the general terms and conditions 
set forth in paragraphs (a), (b), (¢)(1), (¢)(2), (¢)(3). 
(ce) (4) and (e) of Section 157.20 of such Regulations. 


(6) The certificate hereinafter issued should be condi- 
tioned upon the rates to be charged by Applicant being no 
higher than those in the pro forma tariff sheets included 
in Exhibit P of the subject application. 


The Commission orders: 


(A) A certificate of public convenience and necessity be 


and the same is hereby issued authorizing Applicant, 
Trunkline Gas Company, to construct and operate the pro- 
posed facilities and to sell and deliver natural gas as 
hereinbefore described, all as more fully described in the 
application in this proceeding, upon the terms and condi- 
tions of this order. 


(B) The certificate issued by paragraph (A) above and 
the rights granted thereunder are conditioned upon Ap- 
plicant’s compliance with all applicable Commission Reg- 
ulations under the Natural Gas Act and particularly the 
general terms and conditions set forth in paragraphs (a), 
(b), (e)(1), (e)(2), (e)(3), (¢)(4) and (e) of Section 
157.20 of such Regulations. 
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(C) The facilities hereby authorized shall be constructed 
and placed in actual operation and the sales and delivery 
of natural gas authorized in paragraph (A) above shall 
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commence, as provided by paragraph (b) of Section 157.20 
of the Commission’s Regulations under the Natural Gas 
Act, within 6 months from the date on which this order 
issues, 


(D) The certificate issued by paragraph (A) above is 
hereby conditioned upon the rates to be charged by Appli- 
cant being no higher than those in the pro forma tariff 
sheets included in Exhibit P of the subject application. 


By the Commission. 


(SEAL) 
JosepH H. GurTrRipe, 
Secretary. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. CP64-114 
In the Matter of 
TRUNKLINE Gas CoMPANY 


Petition for Rehearing of The Superior Oil Company of 
Commission Order Dated March 19, 1964 


Now comes THe Supertor Om Company (Superior), 
pursuant to Section 1.34 of the Commission’s Rules of 
Practice and Procedure, and petitions for rehearing of 
the Commission’s Order dated March 19, 1964, denying 
Superior the right to intervene in captioned proceeding. 
In support hereof Superior shows as follows: 


L 


In its Order of March 19, 1964, the Commission pointed 
out that Superior sought intervention herein because, 
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among other reasons, it had become an involuntary creditor 
of Trunkline Gas Company (Trunkline) by reason of the 
fact that Trunkline had failed to pay for large volumes of 
gas taken from Superior pursuant to Superior’s FPC 
Gas Rate Schedules Nos. 1 and 3. In addition to the claim 
that Superior, as a creditor of Trunkline, was owed in 
excess of $2,000,000, Superior questioned the economic 
feasibility 
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of Trunkline’s $8,700,000 expansion proposal that was to 
be financed from funds on hand because Trunkline had 
previously complained that it was in an uncompetitive 
economic position for the development of services because 
of the high level of rates charged it by Superior and other 
suppliers. Said denial order overlooked this important 
and critical basis for intervention and leaves this question 
to be resolved on untested allegations of the application 
not subject to rebuttal or challenge on the facts. 


The financial responsibility of Trunkline, in the light of 
its current responsibility to Superior, and the burden on 
Trunkline to show the overall economic feasibility of the 
proposed expansion without resorting to public financing, 
has been overlooked. This vital matter of public interest 
has been placed beyond investigation by the Commission’s 
refusal to permit Superior’s intervention. The error of 
the Commision is highlighted by its order the next day 
granting a certificate to Trunkline without a formal evi- 
dentiary hearing. The Commission indicated in said Order 
that its Order of March 9, 1964 in Trunkline Gas Company 
y. The Superior Oil Company, Docket RI64-273, determined 
the rates that Trunkline should pay for gas purchased 
from Superior under Superior’s Rate Schedules Nos. 1 
and 3, 
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which totally eliminated Superior’s interest in this matter. 
That order is not so far reaching and is presently subject 
to Superior’s Motion For Clarification and Petition For 
Rehearing dated March 13, 1964, to which reference is 
here made for all purposes as though incorporated herein 
in haec verba. The Order of March 9, 1964, in RI64-273 
not only does not dispose of Superior’s individual interest 
in Trunkline’s financial responsibility but, more imoprtant, 
the same is wholly foreign to a finding of Trunkline’s cur- 
rent financial responsibility or the economic feasibility of 
this proposal. 


IL 


In said Order of March 19, 1964, the Commission pointed 
out that a further and additional basis for Superior’s 
alleged right to intervene was that the agreements upon 
which Trunkline’s proposed expansion was founded tended 
to restrain competition and interstate commerce. Under 
said agreement Trunkline is bound to purchase or pay for 
gas to be produced from the Block 14 Field, Vermilion 
Parish, Louisiana, by Pan American Petroleum Company 
(Pan Am) and Union Oil Company of California (Union) 
to the extent that their underlying reserves after redeter- 
mination! are adequate to meet 
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Trunkline’s additional needs to the exclusion of acquisi- 
tion of further additional gas supplies, except distress gas 
from any other part of their total system. In this connec- 
tion the Commission pointed out that Superior had failed 
to seek intervention in the certifiacte applications of Pan 


1 And with the application of the formula of 1 MCF of daily delivery for 
each 8,000 MCF of determined reserves. 
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Am and Union and, therefore, could not raise the issue in 
this proceeding. 


That Superior elected to petition to intervene in the one 
proceeding wherein its entire rights might be established, 
rather than in three separate proceedings, conforms with 
administrative propriety of avoiding unnecessary litiga- 
tion. This in no way should prejudice the right to inter- 
vene in the proceeding Superior sought to enter. More- 
over, it is noted that insofar as the Pan Am reserves in 
Block 27 are concerned, further application and hearing, 
yet to be ‘‘noticed’’ are required by Order of March 20, 
1964, in Pan Am’s Docket Nos. G-15438 and C164-669. 


In addition, the restraint on commerce derives from the 
agreement by Trunkline with Pan Am and Union which 
economically precludes it from purchasing gas from others 
for its additional needs. 


In Footnote 1, Page 2, of said Commission’s Order of 
March 19, 1964, the Commission refers to the 


949 


agreements between Trunkline, Pan Am and Union, but 
improperly determines the nature of Trunkline’s further 
purchase obligations thereunder. It is earnestly submitted 
that the propriety of the Commission’s interpretation of 
these agreements, upon which in part Trunkline’s applica- 
tion depends. is a matter at issue and as to which there is 
controversy raised by Superior’s Petition to Intervene. 
Without respect to the ultimate conclusion of the Commis- 
sion, Superior is entitled to be heard and present evidence, 
briefs, and oral arguments in this matter. The same Foot- 
note 1 to the Commission’s Order states that Superior, in 
fact, has contracted to sell its Block 14 reserves to Ameri- 
can Louisiana Pipe Line Company (Am.-La.) by Motion 
filed May 6, 1963, in Docket No. G-6067. On this point it 
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should be noted that the Commission’s action upon 
Superior’s Motion has not been announced. Even assum- 
ing favorable Commission action on said Motion by 
Superior, nevertheless, the whole of Superior’s Block 14 
reserves would still not be committed to Am.-La. by said 
proposed substitution. As pointed out in the hearing on 
that matter, the total commitment to Am.-La. under the 
contract to be modified was 114 Trillion cubic feet of gas 
to be produced and delivered from all of the fields subject 
thereto, i. e., Deep Lake and Constance Bayou Fields on- 
shore in the State of Louisiana, and either Blocks 149 
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and 71 Fields offshore, West Cameron Area or Block 14, 
Vermilion Area, proposed to be substituted for Blocks 149 
and 71. Assuming said substitution is permitted as sought, 
there would still remain a substantial portion of Superior’s 
Block 14 Field reserves which would not be sold under that 


agreement to Am.-La, because the total reserves underlying 
the Deep Lake, Constance Bayou, and Block 14 Fields 
would be greatly in excess of the total 114 Trillion cubic 
feet of gas committed to the contract. 


I. 


The Commission’s Order of March 19, 1964, denying 
Superior’s Petition to Intervene further completely ignores 
the issue raised by said petition for intervention as to 
the adequacy of Trunkline’s contracted gas reserves to 
provide a reserve life index of 18 years with 13 years of 
full deliverability as alleged by Trunkline, and leaves this 
issue untested and untried. It is pointed out in Superior’s 
Peition to Intervene that Trunkline has heretofore breached 
two of its existing contracts with Superior under the 
latter’s Rate Schedules Nos. 1 and 3. Subject only to regu- 
latory approval, Superior, because of the breach of con- 
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tracts, would be justified in immediately cancelling the 
contracts between Superior and Trunkline, yet the supply 
contemplated 

951 


thereby was included in Trunkline’s alleged current re- 
serves. The reserves remaining to be recovered under 
Superior’s Rate Schedule No. 3 alone are indicated by 
Trunkline’s filing to amount to more than 500 Billion cubic 
feet of gas. This amount was included in the supply re- 
serve figures in the expansion application as being available 
to Trunkline. The question of the availability of this 
supply of gas and the further, and perhaps even more 
important, question of how long such supply would remain 
available to Trunkline has been foreclosed, unanswered, 
and not permitted to be raised by the Commission’s denial 
of Superior’s Petition to Intervene herein. Trunkline’s 
alleged reserves are further subject to question by the 
requirement for further application by its supplier Pan 
Am as set forth in the Commission’s Order of March 20, 
1964, in Docket Nos. G-15438, et al. The adequacy of 
Trunkline’s supply currently, and reserves for the future, 
are matters of vital importance to the public convenience 
and necessity and the public interest in general. This issue 
was properly raised in Superior’s Petition to Intervene 
and today remains wholly unanswered. 


Iv. 


As a further ground for intervention, Superior pointed 
out to this Commission that Trunkline had, and was at the 
time of filing its instant application, willfully and 
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deliberately refusing to abide by valid and effective Com- 
mission orders without any legal justification whatsoever. 
The willingness and ability of any applicant for a certificate 
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of public convenience and necessity to comply with the 
Natural Gas Act and orders of the Commission thereunder 
is an absolute prerequisite to the issuance by the Commis- 
sion of a certificate of public convenience and necessity. 
This matter may not be taken for granted on allegations of 
an applicant alone, particularly in a case such as this where 
any such allegations are belied by past and continuing con- 
duct of the applicant and are, in fact, contested by an in- 
terested intervenor. 


Wuererore, Suporior Respecrrutty Surmits Tar the 
Commission’s Order of March 19, 1964, denying its Peti- 
tion to Intervene herein is in error and respectfully prays 
for reconsideration and rehearing of said Order to the end 
that Superior be permitted to intervene in the instant 
proceeding and that Trunkline’s instant application be set 
for full and formal hearing. Since said application has 
now, without formal hearing of any kind, been granted by 
premature and untimely Order of March 20, 1964, said last 
Order should necessarily be set aside. 


Respectfully submitted, 


Tar Superior Om Company 


/s/ H. W. Varner 
H. W. Varner 
Attorney 
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Tue Stare or TExas 
County or Harris 


The undersigned, being first duly sworn, states that he 
has read the foregoing document on behalf of Tue 
Supsrior Om Company, and the statements contained 
therein are true and correct to the best of his knowledge 
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and belief, and that he is duly authorized to act on behalf 
of said corporation. 
/s/ H. W. Varner 
H. W. Varner 
Attorney 


Sworyx To AND SusscriBep Berore Mz, a Notary Public 
in and for said County and State, this 3rd day of April, 
1964. 

/s/ Lucte Maz BaRNETTE 
Lucie Mae Barnette 
Notary Public in and for 
Harris County, Texas 


(Seat) 


My commission 
expires June 1, 1965. 


TRUNKLINE GAS COMPANY 
3000 BISSONNET AVENUE 
P.o. BOX 1642 
HOUSTON, TEXAS 


APRIL 9, 1964 


Federal Power Commission 
441 G Street, N.W. 
Washington, D.C. 
Attention: Mr. J. H. Gutride, 
Secretary 
Re: Docket No. CP64-114 

Gentlemen: 

On March 20, 1964, the Commission issued its ‘Findings 
and Order after Statutory Hearing Issuing Certificate of 
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Public Convenience and Necessity’’ in the abovenumbered 
docket. Pursuant to paragraph (B) of the above order and 
in compliance with paragraph (a) of Section 157.20 of the 
Commission Regulations, Trunkline Gas Company hereby 
accepts the aforesaid Certificate of Public Convenience and 
Necessity. 


Very truly yours, 


W. K. Sanpers 
957 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners : Joseph C. Swidler, Chairman; L. J. 
O’Connor, Jr., Charles R. Ross, Harold C. Woodward 
and David S. Black. 


Docket No. CP64-114 
TRUNKLINE Gas COMPANY 
Order Denying Petition for Rehearing 
(Issued May 5, 1964) 


On April 6, 1964, The Superior Oil Company (Superior) 
filed a ‘‘Petition for Rehearing’”’ of the Commission’s order 
issued March 19, 1964, denying Superior’s petition to inter- 
vene in the above-entitled proceeding. Superior alleges 
that the Commission erroneously denied its petition to 
intervene and wages the Commission to reverse its prior 
decision and permit Superior to intervene in Docket No. 
CP64-114. Since the Commission has already granted the 
expansion application of Trunkline Gas Company (Trunk- 
line) in Docket No. CP64-114 by order issued March 20, 
1964, Superior requests that the order issuing Trunkline 
a certificate of public convenience and necessity be set 
aside and that Trunkline’s application be scheduled for a 
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full and formal hearing at which Superior would be per- 
mitted to raise the issues and arguments which it has 
heretofore set forth in its petition to intervene as well as 
in the petition for rehearing which is now before us for 
consideration. We believe the Commission’s earlier rulings 
in this proceeding have fully protected the interests of 
Superior and that its further contentions are groundless. 


Superior alleges that we overlook some of the arguments 
which it had claimed were justification for its being per- 
mitted to intervene in Docket No. CP64-114. On the con- 
trary, our order denying Superior’s petition to intervene 
specifically considered all of Superior’s substantial allega- 
tions and concluded: 


* * © Ajl the matters raised by Superior are either 
irrelevant to the issues to be considered in Docket No. 
CP64-114 or are already the subject of decisions which 
have been made or which should be made in other pro- 


ceedings as hereinbefore described. 


The foregoing conclusion is equally applicable to the con- 
tentions raised by Superior’s petition for rehearing, but in 
order to demonstrate that we have overlooked none of 
Superior’s arguments, we shall discuss all four of its 
alleged grounds. 
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(1) Superior alleges that it was made an involuntary 
creditor by Trunkline’s failure to pay the prices in effect 
subject to refund for Superior’s deliveries of gas to Trunk- 
line under the former’s FPC Gas Rate Schedules Nos. 1 
and 3. This failure of Trunkline to pay the effective prices 
has resulted in Trunkline’s owing Superior a sum of about 
$2,000,000 and has raised the question of whether Trunk- 
line can finance the proposed expansion in Docket No. 
CP64-114 from funds on hand without resort to public 
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financing. Superior further alleges in this connection that 
our order issued March 9, 1964, in Trunkline Gas Co. v. 
The Superior Oil Co., Docket Nos. R164-273, et al., 31 FPC 

, does not dispose of its interest in Trunkline’s financial 
responsibility and thereafter Superior incorporates herein 
by reference its Motion for Clarification and Petition for 
Rehearing filed March 16, 1964, in Docket Nos. RI64-273, 
et al. 


(2) Superior alleges that Trunkline’s gas purchase con- 
tracts with Pan American Petroleum Company (Pan Am) 
and Union Oil Company of California (Union) have the 
effect of restraining commerce in that they require Trunk- 
line to purchase gas from Pan Am and Union on a 1 Mef to 
8,000 Mef basis to the extent that the reserves underlying 
their leasehold interests in Blocks 14, 15, and 26 Offshore 
Vermilion Parish, Louisiana, are sufficient to meet Trunk- 
line’s additional gas requirements. Superior contends that 
its failure to file a petition to intervene in the dockets 
wherein Pan Am and Union sought certificates authorizing 
their sales to Trunkline does not preclude it from raising 
the issue of ‘‘restraint on commerce’? in Docket No. 
CP64-114. Superior further argues that it was improper 
for us to characterize the nature of the contractual provi- 
sions between Pan Am, Union, and Trunkline when the 
interpretation of those contracts was a dispute in con- 
troversy regarding which Superior is entitled to be heard, 
as well as to have the opportunity to present evidence and 
file briefs. Finally, Superior alleges that its proposed sale 
to American Louisiana Pipe Line Company in Docket No. 
G-6067, even if approved by the Commission, will not 
commit all of its reserves in Block 14 Offshore Vermilion 
Parish, Louisiana, to American Louisiana. 


(3) Superior next contends that the Commission ignored 
the gas supply issue raised in its petition to intervene. 
Superior points out that Trunkline’s claim of having a 13- 
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year gas deliverability is subject to question because of 
Trunkline’s breach of its gas purchase contracts (Su- 
perior’s FPC Gas Rate Schedules Nos. 1 and 3) with 
Superior. Superior states that Trunkline’s action as to 
these contracts would justify Superior’s cancellation of 
the contracts, subject only to regulatory approval. Since 
Trunkline has relied upon the gas reserves committed 
under these contracts as a part of its total gas supply sup- 
porting its expansion proposal, at least a substantial 
portion of Trunkline’s gas supply is in danger of being lost. 
According to Superior, the Commission’s refusal to 
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grant Superior’s petition to intervene has left unanswered 
the question of how long Superior’s gas will be available to 
Trunkline. 


(4) The last issue raised by Superior is that Trunkline 


was willfully and deliberately refusing to abide by valid 
and effective Commission orders at the time its application 
in Docket No. CP64-114 was filed. Superior contends that 
since a finding that an applicant is willing and able to 
conform to the provisions of the Natural Gas Act and to 
the Commission’s regulations thereunder is a necessary 
element to be considered by the Commission prior to the 
issuance of a certificate, it is essential that the Commission 
make such determinations without mere reliance upon 
allegations made by Trunkline in support of the granting 
of its application. 


As to the first issue raised by Superior, that is, the ques- 
tion of Trunkline’s ability to meet its financial obligations, 
particularly its ability to pay Superior the amount of 
$2,000,000 which Trunkline allegedly owes for gas delivered 
by Superior under its Rate Schedules Nos. 1 and 3, it is 
obvious that Trunkline’s financial integrity is in no danger 
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of being impaired as a result of the $9,000,000 expansion 
proposed in Docket No. CP64-114. In our order issued 
March 30, 1964, in Trunkline Gas Co., Docket No. RP64-19, 
31 FPC , we approved Trunkline’s proposal to reduce 
its jurisdictional rates in the sum of approximately 
$8,600,000 by reason of the reduction in unit costs of opera- 
tions and a $2,000,000 reduction in cost of gas purchased 
from Pan Am and Union. We further observed that (31 
FPC ): 


Trunkline’s rate reduction proposal has resulted 
from conferences with the Commission staff These 
conferences were initiated by letter of the Executive 
Director to Trunkline on September 6, 1963, as a 
consequence of the staff’s continuing supervision of 
natural gas companies and the periodic review of the 
reports filed with the Commission by such companies. 


Our staff’s continual review of the financial condition of the 
companies subject to the Commission’s jurisdiction is cer- 
tainly adequate basis for providing us with knowledge from 
which to conclude that there is no merit to Superior’s 
allegations that Trunkline’s financial responsibility will se 
seriously impaired merely because it has sought to embark 
upon an expansion program at a cost of approximately 
$9,000,000. 


Superior’s second contention to the effect that Trunk- 
line’s contracts with Pan Am and Union result in restraint 
of commerce is not a matter properly to be considered in 
this ease. We have already indicated that we do not con- 
sider the reserve redetermination clauses in these contracts 
to be unusual or in restraint of trade any more than the 
many other gas sales contracts which provide that the pur- 
chasers will agree within limits to buy gas from newly added 
wells or acreage be- 
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fore they seek other sources of supply. But in any event 
this question relates to the sales to Trunkline which have 
already been certificated without protest by Superior and 
this final order cannot be collaterally attacked in the pipe- 
line expansion proceedings. 


Superior’s third contention is that some of Trunkline’s 
gas reserves are in danger of being lost because of Su- 
perior’s asserted legal right to cancel the contracts which 
Trunkline has allegedly breached. But even assuming 
Superior has a contractual right to cancel its contracts 
with Trunkline, it cannot terminate service under the 
Natural Gas Act without first seeking abandonment au- 
thority from the Commission pursuant to Section 7 (b) 
of the Act. If such abandonment would jeopardize Trunk- 
line’s ability to serve its customers’ requirements, it clearly 
would not be consistent with the public convenience and 
necessity. 


Superior’s fourth and final ground for being permitted 
to intervene in Docket No. CP64-114 is based upon the al- 
Yeeation that Trunkline’s refusal to pay Superior the full 
prices in effect subject to refund under the latter’s Rate 
Schedules Nos. 1 and 3 prior to our determination of its 
duty to do so demonstrated its incapacity or unwillingness 
to comply with the Natural Gas Act and the Regulations of 
the Commission adopted pursuant thereto. When we issued 
our order of March 9, 1964, in Docket Nos. RI64-273, et al., 
we ordered Trunkline to pay Superior the prices in effect 
subject to refund. Since Trunkline filed on March 31, 
1964, a report of refunds in compliance with our order 
issued March 9, 1964, and since this is the only situation, to 
our knowledge, where it has been alleged that Trunkline 
has failed to comply with the Act or the Commission’s 
Regulations, it does not appear that the Commission erred 


110° 


(960) 


in finding in the order issued March 20, 1964, in Docket No. 
CP64-114 that Trunkline was able and willing to conform 
to the provisions of the Natural Gas Act and the require- 
ments, rules, and regulations of the Commission there- 
under. 


The Commission further finds: 


The assignments of error and grounds for rehearing set 
forth in the petition for rehearing filed by Superior set 
forth no new facts or principles of law which were not 
fully considered by the Commission when it adopted its 
order issued herein on March 19, 1964, or which having 
now been considered warrant any change or modification 
in said order. 


The Commission orders: 


The ‘‘Petition for Rehearing” of The Superior Oil Com- 


pany filed April 6, 1964, in Docket No. CP64-114 is hereby 
denied. 


By the Commission. 


Josep H. Gurrwz, 
Secretary. 


(Sear) 


BRIEF FOR PETITIONER 


_—___________] 


IN THE 


United States Court af Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
| 


No. 18,741 


ete wa 
THE SUPERIOR OIL COMPANY, Petitioner 


v. t 
FEDERAL POWER COMMISSION, Respondent 
TRUNKLINE GAS COMPANY, Intervener 


On Petition for Review of Orders of 
The Federal Power Conimission 


BRIEF FOR PETITIONER 


| 
Of Counsel: H. W. VaRNER 


Whineay CHeTTAay Post Office Box 1521 
Houston, Texas 77001 

Post Office Box 1521 Attorne for Petitioner 

Houston, Texas 77001 mey nde 


R. B. VoicHr 

1504 Chamber of Commerce 
Building 

Houston, "Texas 77002 


Alpha Law Brief Co., M & ene on tb rie és 


FILED ocr e 23 1964 


iti td at 


STATEMENT OF QUESTIONS PRESENTED 


. In a proceeding involving an application for the ex- 
pansion of a pipeline’s system and service, which is 
alleged to cost nearly $9,000,000 to be financed from 
funds on hand, may a party selling gas to the applicant 
under contracts with many years to run, whose pay- 
ments for gas previously delivered have been defaulted, 
intervene to question: 


A. The economic feasibility of the expansion project. 


B. Applicant’s financial integrity if the expansion is 
permitted. 


C. Applicant’s willingness and ability to comply with 
the Natural Gas Act and the requirements, rules 
and regulations of the Commission thereunder? 


. Can issues in a pending proceeding raised by timely 
intervention be rendered immaterial or foreclosed by 


the Commission’s Staff ex parte investigation or con- 
clusion? 


. Does a party, possibly qualified to intervene in three 
separate proceedings pending before the Commission, 
lose the right to intervene in all by seeking timely 
intervention in only one when the other two are con- 
tingent upon the outcome of the proceeding in which 
intervention is sought? 


May a holder of unsold gas reserves intervene in a pipe- 
line-Buyer’s expansion proceeding to show that said 
Buyer’s contracts for purchase of additional gas will 
injure said unsold gas reserves and will restrain inter 
state commerce and competition in the sale of natural 
gas because such contracts bind the Buyer not to buy 
gas for its further needs from other Sellers? 


INDEX 
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JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

Background 

Petition to Intervene 

Order Denying Intervention 

Petition for Rehearing . 

Order Denying Rehearing ; 
STATUTES AND REGULATIONS 
STATEMENT OF POINTS ... 
SUMMARY OF ARGUMENT ... 
ARGUMENT ... 


A. A party with an interest which may be di- 
rectly and adversely affected by the order to 
be entered has the right to intervene in such 
proceeding. (Points 1 and 2) . 
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B. The economic feasibiliry of the project and 
its effect on the financial integrity of appli- 
cant are relevant issues which may not be 
rendered immaterial nor foreclosed by the 
conclusions of Commission’s Staff based on 
ex parte conferences. (Points 1 and 2) 


C. Trunkline’s willingness and ability to comply 
with the Act and rules and regulations there- 
under were material. (Point 3) .... 


D. (1) That the proposed supply contracts for 
a project would restrain interstate com- 
merce and competition is relevant. 
(Point 4) . 


(2) Petitioner was not required to intervene 
in other dockets when complete relief 
was available here. (Point 4) . 


CONCLUSION 


I 
APPENDIX 


. Order Denying Petition to Intervene issued 
March 19, 1964, Docket CP64-114, Trunkline 
Gas Company. aeeee ne 


. Order Denying Petition for Rehearing issued 
May 5, 1964, Docket CP64-114, Trunkline Gas 
Company. Pe eee or : 


. The Natural Gas Act: 
Section 7 (c) 

Section 7 (e) 

Section 15 (a) 

Section 19 


. Rules of Practice and Procedure 
Section 1.8 


. Regulations Under the Natural Gas Act 
Section 154.94 ae 
Section 154.102 


. Declaratory Order and Order Conditionally 
Issuing Certificates of Public Convenience and 
Necessity - Dockets G-15438 et al, Pan Ameri- 
can Petroleum Corporation, et al. 


. Declaratory Order Requiring Payment of Legally 
Effective Rates, Docket No. RI-64-273, Trunk- 
line Gas Company. 
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'N THE 


Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,741 


THE SUPERIOR OIL COMPANY, Petitioner 


v. 


FEDERAL POWER COMMISSION, Respondent 
TRUNKLINE GAS COMPANY, Intervener 


On Petition for Review of Orders of 
The Federal Power Commission 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This is a petition, pursuant to Section 19(b) of the 
Natural Gas Act, 52 Stat. 831 (1938) 15 U.S.C. Sec. 717r, 
for review of Orders of the Federal Power Commission 
(Respondent) issued March 19, 1964 (R. 937-939, Ap- 


2 


pendix Pgs. 1a-4a) and May 5, 1964 (R. 957-960, Ap- 
pendix Pgs. Sa-1la) denying Petitioner the right to inter- 
vene in proceedings before Respondent. Petitioner is ag- 
grieved by said Respondent’s orders and its Petition For 
Rehearing of same was denied May 5, 1964. Jurisdiction 
is in this Court under Section 19(b) of the Act. Petitioner 
filed its Petition For Review herein on July 1, 1964. 


STATEMENT OF THE CASE 


Background: Petitioner secks reversal of Respondent’s 
order denying it the right to intervene in an application 
for certificate of public convenience and necessity filed 
by Trunkline Gas Company’ (Trunkline) to expand its 
pipeline facilities, purchases of gas, and resale thereof, under 
the Natural Gas Act, 15 U.S.C. 717 et seq., hereinafter 
called “the Act”. Trunkline proposed to buy additional gas 


to support said expansion from the Block 14 Field, Offshore 
Vermilion Parish, Louisiana, in the Gulf of Mexico, from 
Pan American Petroleum Corporation (Pan Am) and 
Union Oil Company of California (Union) through 
amendments of previous gas purchase agreements with said 
companies in the same field*. Said amendments would in- 
crease purchases from the two sellers from 167,500 MCF 
per day to 230,000 MCF per day and preclude the purchase 
by Trunkline of any other gas, except distress gas, so long 


1CP64-114, a certificate application under Sec. 7(c) and Sec. 
7 (e) of the Act seeking to expand resales by 25,000 MCF per day 
beginning April 1, 1964, and by an additional 25,000 MCF per day 
beginning November 1, 1964. The application estimated said ex- 
pansion would cost Trunkline $8.700,000 which it would pay from 
funds on hand without further financing (R. 5-14). 


2R. 666-682, 684-686 and 694-708, 710-713. 


as Pan Am’s and Union’s reserves subject thereto are ade- 
quate to meet Trunkline’s future needs’. 


Because of Trunkline’s original contracts‘ with Pan Am 


342, 


“(1) Subject to the terms and provisions of this contract, 
Buyer agrees to purchase and receive * * * Seller’s pro rata 
share of the following quantities of gas: 
x * kK OK 
“(a) Commencing on April 1, 1964, and thereafter during the 
term of this contract, if the combined redetermined reserves 
* * * * subject to the two contracts * * * * when divided by 
by eight thousand (8,000) results in a quantity which is higher 
than the combined daily average quantities then in effect for 
such contracts * * * * and if it is determined by Buyer that 
its then effective purchase obligations, as hereinafter defined, 
will not supply Buyer’s needs for additional gas, then the 
combined daily averages then in effect for such contracts 
shall be thereafter increased to the extent that the quantity 
resulting from such redetermination of reserves is higher 
than the combined daily averages then in effect for such 
contracts and to the extent of Buyer’s needs for additional 
gas.” (R. 668-669, Union contract: 696-697, Pan Am contract). 
~_*e* eK 

“Buyer’s purchase obligations referred to hereinabove shall 
be determined by Buyer from (i) gas purchase contracts en- 
tered into prior to June 1, 1963, including then effective 
purchase obligations under the two contracts hereafter in this 
Subsection (d) referred to and identified as ‘offshore contracts,’ 
as amended from time to time, and including new purchase 
contracts and obligations entered into by Buyer from time to 
time after June 1, 1963, at times when the redetermined _re- 
serves of such ‘offshore contracts’ have not been sufficient 
to supply Buyer’s needs for additional gas, as specified herein- 
before in this Subsection (d), (ii) gas purchase contracts 
entered into by Buyer from time to time covering gas reserves 
which are distress purchase or which are the result of pooling 
or unitization.” (R. 670-671, Union contract; 698, Pan Am 
contract) 


+R. 659-661, 663-665 and 687-689, 691-693. 
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and Union for purchases from the Block 14 Field® and sales 
thereunder, Petitioner’s reserves in said field were being 
drained. The additional purchases would increase said drain- 
age and loss by Petitioner. Trunkline entered into the 
agreements for additional purchases from Pan Am and 
Union at a time when it would not buy nor negotiate for 
Petitioner’s gas in the Block 14 Field. 


Petitioner has been a producer-seller to Trunkline under 
long term (20 year) contracts dated in 1948 and 1949 
covering gas produced from other fields since Trunkline’s 
original certification as a natural gas company*. These 
contracts permit Trunkline to delay payment for gas taken 
during one calendar month until the 25th day of the 
succeeding month. Long prior to September 1963 the unit 
rates under such contracts, made effective by Commission 
orders and regulations’, were 24.05¢ per MCF (South 


Louisiana sale) and 20¢ per MCF (Texas sale). Beginning 
with payment due for gas taken after September 1, 1963, 
Trunkline refused to pay Petitioner at such effective rates 
because it claimed, among other things, that such payments 
placed it at a competitive disadvantage in its markets. It 


5 Block 14 Field, consists of producing portions of Blocks 14, 
15, 26, 27 and 35. Blocks 14 and 15 are owned individually 
by Pan Am. Block 26 and the North 1250 acres of Block 27 
are owned one-half each by Pan Am and Union. Petitioner 
owns the West 1990 acres of Block 27 South of the North 
1250 acres thereof and the North 1/2 of Block 35. 


6 Docket No. G-882, 8 FPC 250, 254, issued April 29, 1949. These 
agreements run for a nominal term of 20 years from October 
1, 1951. 


7 Respondent’s Order issued March 9, 1964, Trunkline Gas Com- 
pany v. The Superior Oil Company, Docket No. RI 64-273, 
Sn PEC , Appendix Pg. 2la and 22a. 


5 


offered to pay Petitioner for such gas at unit rates of 15.5¢ 
per MCF for the South Louisiana gas and 14¢ per MCF 
for the Texas gas. These lower rates presumably were 
necessary to eliminate Trunkline’s stated competitive dis- 
advantage. By reason of this default in proper payment, as 
of February 10, 1964, Trunkline was delinquent in pay- 
ments under said contracts in the amount of more than 
Two Million Dollars ($2,000,000) *. 


Petition to Intervene: On February 10, 1964, Petitioner 
filed with Respondent its petition to intervene below,’ al- 
leging therein: 


1) Trunkline’s delinquent payments to Petitioner of more 
than Two Million Dollars. The contracts under which 
said payments arose and their continuing nature, That 
Petitioner’s creditor relationship with Trunkline gave 
it a special financial interest in Trunkline’s financial 
integrity, which interest would be directly and ad- 
versely affected by any impairment of said financial 
integrity. That Trunkline’s financial integrity would 
be impaired by the proposed expansion which was to 
cost $8,700,000, to be paid from funds on hand, unless 
the project was economically feasible. 


That the economic feasibility of such expansion was 
questionable. Trunkline’s prior position that it must 
reduce rates to Petitioner for South Louisiana gas to 
15.5¢ per MCF to eliminate an existing competitive 
disadvantage indicated this proposal was not feasible 
since Trunkline here proposed to buy gas for the ex- 


SR. 906. 
9R, 903-911. 
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pansion more distant from its markets than South 
Louisiana gas at rates of 19.5¢ per MCF. 


That the agreements under which Trunkline proposed 
to obtain the gas supply to support the expansion were 
in restraint of competition and commerce in the inter- 
state sale of gas and, thus, were contrary to public 
interest. 


That in the light of Trunkline’s breach of its gas 
purchase contracts with Petitioner, and possibly other 
sellers, the adequacy of its supply of gas alleged to 
give it 18 years of reserves and 13 years of full deliver- 
ability for its existing and proposed expansion of 
service was doubtful because some of its existing con- 
tracts were subject to cancellation. 


That whether Trunkline was able and willing to com- 
ply with the Natural Gas Act and valid Commission 
regulations thereunder was a vital and controversial 
question in the light of its then existing and continuing 
deliberate refusal to abide by Commission orders in 
effect related to prices payable to Petitioner under 
existing certificated sales. 


That Superior’s rights and interests so shown would 
be directly affected by orders to be entered in that 
proceeding and were totally unrepresented by other 
parties to the proceeding. That all of such matters 
were matters as to which the public interest would 
be served by careful scrutiny and evaluation which 
would result from Superior’s presence as a party in the 
proceeding. 
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Order Denying Intervention: On March 19, 1964, Re- 
spondent issued its Order denying Petitioner’s interven- 
tion’. The grounds of denial were that the issues raised 
were irrelevant to the issues involved in Trunkline’s ex- 
pansion application or were the subject of decisions “* * * 
which have been or should be made in other proceedings. 
The next day, without a formal hearing and relying only 
upon the allegations contained in Trunkline’s application 
which it had refused to permit Petitioner to contest or 
disprove, Respondent issued a certificate of public con- 
venience and necessity for the expansion of Trunkline’’. 
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Petition For Rehearing: Petitioner timely sought rehearing 
of Respondent’s order denying its intervention’*. It pointed 
out that the order requiring Trunkline to pay Petitioner 
for gas delivered at effective rates did not eliminate Peti- 
tioner’s interest in Trunkline’s financial integrity; did not 


establish such financial integrity; did not have any bearing 
on the economic feasibility of the proposed project’, nor 


10R, 937-939, Appendix Pgs. la-4a. 


11Referring no doubt to Order issued March 9, 1964, Trunkline 
Gas Company v. The Superior Oil Company, Docket R1I64-273, 
(FN 7 supra, Appendix Pg. 20a-23a. 
Also, perhaps to Orders to be issued the next day, March 20. 
1964, in Pan American Petroleum Corporation, Dockets G-15438 
and CI64-669, and Union Oil Company of California, Docket 
No. CI64-668, issuing certificates to those companies for the 
additional sales contemplated in Trunkline’s expansion, which, 
however, were contingent on Trunkline’s certification, and 
also otherwise conditioned. Appendix Pgs. 18a-19a, 


12R, 940-943 
18R, 945-952 


14Further, that said order was subject to a then pending peti- 
tion for rehearing, which, in fact was partially granted by 
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on Trunkline’s willingness or ability to comply with the 
Natural Gas Act and the Commission’s regulations, rules, 
and orders thereunder; that the issue of possible restraint 
of competition and interstate commerce was peculiarly 
applicable only to Trunkline, was material to its certifica- 
tion, and was not exclusively determinable in the sales 
proposals of the suppliers; that the issue of the adequacy 
of Trunkline’s reserves was wholly unresolved; and that 
each of these were vital issues in the application proceed- 
ings, were in doubt, and could be properly resolved only 
after scrutiny in a full hearing. 


Order Denying Rehearing: Respondent denied said Petition 
For Rehearing by Order dated May 5, 1964'*. It then held 
notwithstanding Petitioner’s creditor relationship with 
Trunkline, the matter of Trunkline’s financial integrity 
was foreclosed because the Commission had authorized a 
Trunkline rate reduction of $8,600,000 as the result of 
“conferences with the Commission Staff” and from “Our 
Staff’s continual review of the financial condition * * *” 
of regulated companies Respondent knew that Trunkline’s 
financial integrity was not seriously impaired notwith- 
standing the instant “$9,000,000 expansion proposal”. A 
March 30, 1964, Order was referred to. 


Respondent further held that whether Trunkline’s con- 
tracts resulted in restraint of commerce “* * * is not a 


Respondent’s later Order of April 15, 1964, in Docket No. 
RI64-273. Litigation relative to said delinquent payments is 
still in progress — The Superior Oil Company v. Federal Power 
Commission, No. 21, 796 in the United States Court of Appeals 
For The Fifth Circuit. (Petition to Review in part said order 
of April 15, 1964) 


15R, 957-960, Appendix Pgs. 5a-lla. 
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matter properly to be considered in this case,” and in any 
event the sellers thereunder had since been certificated 
without protest by Superior and said other orders could 
not be collaterally attacked"*; that adequacy of Trunkline’s 
reserves was free from question because even if Trunkline’s 
“unjustified” breach of its supply contracts with Superior, 
and possibly other suppliers, justified cancellation, such 
cancellation would not be permitted if it would render 
Trunkline’s reserves inadequate for its proposed expansion 
as same would be contrary to public interest; and that 
Trunkline’s willingness and ability to comply with the 
Natural Gas Act and Commission orders thereunder was 
not an issue because Trunkline, under the specific com- 
pulsion of Order dated March 9, 1964, in Docket RI64-273, 
has stated on March 31, 1964, that it had complied there- 
with and other violations had not been pointed out in the 
original petition to intervene. 


STATUTES AND REGULATIONS 


Statutes involved are Sections 7(c), 7(e), 15(a), and 
19(b) of the Natural Gas Act, 52 Stat. 822, 829, 831 
(1938), 15 U.S.C. Sections 717£(c), 717£(e), 717n(a) 
and 717r(b) (1946). Regulations involved are Section 1.8 
of the Commission’s Regulations Under the Natural Gas 
Act. Pertinent parts of said sections are shown in the Ap- 
pendix hereto Pgs. 12a to 17a. 


16As pointed out in FN 11, supra, this order was issued March 
20, 1964, the day after the previous order denying Superior 
intervention, and those applications were expressly contin- 
gent on Trunkline’s certification. 
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STATEMENT OF POINTS 
Respondent erred in holding: 


1) That the lack of economic feasibility of a proposed 
pipeline expansion and the impairment of an applicant’s 
financial integrity if an uneconomic expansion is allowed 
are immaterial issues to a proceeding for certification of 
said expansion and may not be raised by a would-be inter- 
vener-creditor whose economic interest may be adversely 
affected by Commission determination of such issues. 


2) That said issues above may be rendered immaterial or 
their determination foreclosed because the Commission’s 
Staff, based on ex parte conferences with applicant, has con- 
cluded that such issues should be determined in favor of 
applicant. 


3) That the willingness and ability of an applicant to 
comply with the Act and requirements, rules, and regula- 
tions of the Commission thereunder is not material in a pro- 
ceeding for certification of a pipeline expansion, and such 
issue cannot be raised by a would-be intervener whose eco- 
nomic interests have been injured by applicant’s previous 
violations of such Act and requirements of the Commission 
thereunder, if some time later the particular prior violations 
have been claimed by applicant to be remedied. 


4) That whether a pipeline applicant’s gas supply is 
obtained under agreements which restrain interstate com- 
merce and competition is imaterial in the proceeding to 
certificate such an applicant and in any event must be 
raised in the seller’s proceedings rather than the buyer’s. 
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SUMMARY OF ARGUMENT 


1) The right to intervene under the Natural Gas Act and 
relevant decisions depends on whether intervener has an eco- 
nomic or financial interest which will be directly affected, 
and possibly injured, by an erroneous determination re- 
quired in a proceeding pending before the Commission. 


2) While protection of the economic or financial inter- 
est as to which injury is sought to be prevented need not 
alone be sufficient to prohibit certification, it must be a 
matter to be considered by the Commission in determining 
overall public convenience and necessity. Economic feasi- 
bility of a proposed project and the economic impact of 
said proposal are perhaps the most vital issue in determining 
whether such proposal is required by public convenience and 
necessity. 


3) A creditor of an applicant has an economic or finan- 
cial interest which will be directly and adversely affected if 
said applicant is erroneously permitted to engage in an ex- 
pansion of its system and service which is not economically 
feasible and, which, therefore, impairs said applicant’s finan- 
cial integrity. 


4) No determination by Commission Staff as to the eco- 
nomic feasibility of a proposed expansion or its non-ad- 
verse effect on the applicant’s financial integrity, made ex 
parte, can foreclose contest of such issues by an interested 
intervener. 


5) When a petition for intervention is summarily de- 
nied, the allegations thereof must be taken as true in con- 
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sidering said party’s right to intervene. No action taken 
by the Commission after the order denying intervention can 
affect or prejudice said party’s right to intervene. 


6) When, pending hearing on an application for expan- 
sion, said applicant deliberately violates Commission orders 
and regulations, the issue of said applicant’s ability and wil- 
lingness to thereafter comply with the Act and require- 
ments of the Commission thereunder is not established by 
the applicant’s statement that the prior violations have been 
remedied, and a party injured by the prior violations is en- 
titled to intervene to contest said applicant’s continuing 
“ability and willingness” for the protection of its interest 
and as a vindication of the public interest. 


7) Any certificate proposal which depends on gas supply 
contracts which violate the Sherman Act by restraining 
interstate trade and competition in the sale of natural gas 
is to some extent contrary to public convenience and neces- 
sity. Whether this is sufficient to prevent certification can 
only be determined by a balancing of all circumstances, 
but a would-be intervener injured by such contracts is 
entitled to intervene and raise such issue in a hearing on the 
certificate application. 


8) A right to intervene timely sought in one proceeding 
is not lost because intervention in related but contingent 
and dependent proceedings was not sought. An order based 
on a contingency is not collaterally attacked by a direct 
attack in another proceeding which involves the contin- 
gency. 
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ARGUMENT 


A. A party with an interest which may be directly 
and adversely affected by the order to be entered 
has the right to intervene in such proceeding. 
(Points 1 and 2) 


Intervention in proceedings before Respondent is pro- 
videde for by Section 15(a) of the Ac#** and Section 1.8** 
of the Commission’s Rules of Practice and Procedure quoted 
in pertinent parts below. By judicial decision’® determina- 
tions made under Section 19(b) of the Act”, also referred 
to below, have been held equally in point. The effect of 
these decisions is that anyone whose financial or economic 
interests could be directly affected by orders to be issued 
in the proceeding has a status conferred by Congress to 
intervene in such proceeding, or seek judicial review of 
the agency order entered which “aggrieves” him. As this 


Court said in National Coal Ass’n., supra, at page 139, 
191 F.2d at page 467: 


“We think it clear that any person who would be 
‘aggrieved’ by the Commission’s order, such as a com- 


WwAppendix Pg. 13a. 
1sAppendix Pg. 16a. 


19National Coal Ass’n. v. Federal Power Com. (1951), 89 U.S. 
App. D.C, 135, 191 F.2d 462; 
City of Pittsburgh v. Federal Power Com. (1956), 99 U.S. App. 
D.C. 113, 237 F.2d 741; 
Federal Communications Commission v. Sanders Bros. Radio 
Station (1940), 309 U.S. 470, 60 S.Ct. 693; 
Scripps-Howard Radio, Inc. v. Federal Communications Com. 
(1942), 316 U.S. 4, 62 S.Ct. 875; 
Associated Industries of New York State, Inc. v. Ickes (2 Cir. 
1943), 134 F.2d 694. 


20[t is also to be noted that under Section 19(a) “parties” only 
may apply for rehearing. Appendix Pgs. 13a-l4a. 
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petitor, is also @ person who has a right to intervene. 
Otherwise, judicial review, which may be had only 
by a party to the proccedings before the Commission 
who has been ‘aggrieved’ by its order, could be denied 
or unduly forestalled by the Commission merely by 
denying intervention.” (Emphasis added.) 


The only limitation to intervention by a party whose 
financial or economic interests may be so affected is that 
the matters urged from which injury would flow must be 
factors properly to be considered in the proceeding pend- 
ing”. Thus, in a proceeding involving a rate increase, the 
economic injury or competing fuel interests may not be 
urged for protection by intervention. This is because the 
only issue pending is justness and reasonableness of the 
proposed rate, which is to be determined on the gas com- 
pany’s cost without regard to its impact on competing fuels. 
Significantly, the same interest in a certificate proceeding 
would have justified intervention”. A certificate proceeding 
includes the issue of economic feasibility of the proposal™ 


21A4lston Coal Co. v. Federal Power Com. (10 Cir. 1943), 137 
F.2d 740; and 
City of Pittsburgh, supra, at page 126, 237 F.2d at page 754: 
“The narrow issue before us is merely whether those 
questions [raised by the interveners] * * * are within 
the ambit of the Commission's power to determine. * * * 
To us it is clear that they are,” 


22“The yardstick which the Commission must use thereunder 
[in a rate case] is entirely different from that which must be 
employed when permission is sought to make extensions or 
enter new territory.” Alston Coal Co. supra at Page 742. 


28Village of Greenup, CP638-157, 30 FPC 28, 32 (1963): 
“There remains the question of economic feasibility 
*_* me wT 
“In determining whether such service is necessary or desir- 
able in the public interest, it is the responsibility of the Com- 
mission to satisfy itself * * * * whether the proposed project 
can be financed, and whether it is economically sound.” 
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and all the myriad factors of public convenience and 
necessity™*. 


The issues raised by the economic or financial interest 
sought to be protected from injury must be relevant to 
those in the pending proceeding but need not necessarily 
be dispositive of the matter. See City of Pittsburgh, supra 
at page 118-119, 237 F.2d at page 746-747: 


“Those cases make clear that aggrievement, within 
the meaning of §. 19 (b) and other review statutes, 
is a status conferred by Congress upon a party who, 
though he may have no interests that must be con- 
sidered in the administrative determination, is likely 
to suffer injury by that determination. He may be 
‘the only person having a sufficient interest to bring 
to the attention of the appellate court errors of law 
in the action of the Commission in granting the 


license. * * * *’ It does not matter whether competi- 
tive injury to the barge operators is ‘in and. of itself, 
and apart from considerations of public convenience, 
interest, or necessity, an element the [ (Commission) ] 
must weigh’.” (Emphasis added.) 


The basis for the creation of this “status conferred by 
Congress” is the commonality of an “interess * * * * 
that is likely to suffer” by the determinations which the 
Commission must make. The enumeration by Congress 
of consumers, security holders, and competitors as a class 


24Federal Power Commission v. H. L. Hunt, et al, (1964), 376 
U.S. 515, 525, 84 S.Ct. 861, 867. In such case the Commission 
has an opportunity and duty “to scrutinize the financial set- 
up, the adequacy of the gas reserves, the feasibility and ad- 
quacy of the proposed services, and the characteristics of the 
rate structure * * * *.” 


16 


of permissible interveners is only illustrative of such in- 
terests. Petitioner here falls in the named class. A “security 
holder” of an applicant has no different legal position for 
intervention than that of a creditor. Such right, however, 
is not essential to Petitioner’s position. 


This was the scheme which the Congress adopted for 
the administration of this Act, That the interest of the 
intervener sought to be protected might be a private one 
is an integral part of the scheme. Public rights are vindi- 
cated by protection of private interests. City of Pittsburgh, 
supra, at page 119, 237 F.2d at page 747: 


“The Natural Gas Act makes no provision for the 
correction of administrative errors by anyone other 
than those ‘aggrieved’ parties whose self-interest impels 
them to activity. Whereas allowing private parties to 
litigate in a situation like Singer might ‘invite dislo- 
cation of the scheme which Congress has devised for 
the expert conduct of the litigation’, it is the very 
method chosen by Congress to test the validity of 
administrative action under the Natural Gas Act.” 


Federal Power Commission v. Sanders Bros. Radio Station, 
supra, said: 


“Congress had some purpose in enacting section 
402(b) (2). It may have been of opinion that one 
likely to be financially injured by the issue of a license 
would be the only person having a sufficient interest 
to bring to the attention of the appellate court errors 
of law in the action of the Commission in granting 
the license. It is within the power of Congress to 
confer such standing to prosecute an appeal.” (Pg. 
477.) 
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And Associated Industries of New York State, Inc. v Ickes 
(2 Cir. 1943) 134 F.2d 694, where Judge Frank, speaking 
for the Court, held: 


“If, then, one is a ‘person aggrieved,’ he has authority 
by review proceedings under § 6 (b), to vindicate 
the public interest involved in a violation of the 
Act®* by respondents, even if he can show no past 
or threatened invasion of any private legally protected 
substantive interest of his own.” (Pg. 705); 


and relying on Federal Communications Commission v. 
Sanders Bros. Radio Station, supra, quoted therefrom as 
follows: 


“It does not follow that, because the licensee of a 
station cannot resist the grant of a license to another, 
on the ground that the resulting competition may 
work economic injury to him, he has no standing to 
appeal from an order of the Commission granting the 
application.” (Pg. 702-703) ; 


and reiterated from Scripps-Howard Radio, Inc. v. Federal 
Communications Com., supra: 


“That a court is called upon to enforce public rights 
and not the interests of private property does not 
diminish its power to protect such rights.” (Pg. 703.) 


Significantly, in Associated Industries, supra, it was held 
that consumers, like competitors, were parties “aggrieved”, 
although not specifically so named by Congress, because 
they were “threatened with financial loss by a Commission’s 
order” which fixed prices. The determinative factor is a 
threatened economic or financial interest. 


25References are to the Bituminous Coal Act of 1937, 15 U.S.C.A. 
828 et seq. 
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B. The economic feasibility of the project and its ef- 
fect on the financial integrity of applicant are 
relevant issues which may not be rendered imma- 
terial nor foreclosed by the conclusions of Com- 
mission’s Staff based on ex parte conferences. 
(Points 1 and 2) 


This Court’s decision in City of Pittsburgh, supra, is 
deemed controlling here. It involved the nature of the 
interests to be protected from possible adverse effect of 
the determination to be made, and the materiality of 
issues alleged, That case involved the right of two inter- 
veners before the Commission to seek judicial review. 
Certain barge operators alleged economic interest to be 
protected from potential future competition which would 
arise if the application to convert the “Little Inch” gas 
line to a products line and construct a “tie-line” to the 
existing Kosciusko line was granted. The interest of the 
City of Pittsburgh was alleged to be its economic interest 
on behalf of the consumers in future “cheap expanda- 
bility” of the existing pipeline system if the conversion 
was denied. Each was held to be directly and possibly 
adversely affected by the determination of the public con- 
venience and necessity. As to the barge operators, the 
Court said: 


“The injury to the barge operators here may, like 
that in Sanders, give them ‘sufficient interest to bring 
to the attention of the appellate court errors of law 
in the action of the Commission’, even if it be not 
sufficiently direct and immediate to support a suit 
in the district court.” (Pg. 120, 237 F.2d at page 
748) 


And: 
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“Whether the conversion * * * * would have the 
destructive effects foreseen by the petitioners and 
whether, if so, the project is contrary to the public 
convenience and necessity are questions not raised on 
this petition [to dismiss the appeal]. The narrow issue 
before us is merely whether those questions are within 
the ambit of the Commission’s power to determine. 
* * * * To us it is clear that they are.” Pg. 126, 
237 F.2d at page 754) (Emphasis added) 


As to the City’s right to contest the loss of cheap expand- 
ability: 


“Tt may be an answer to this assertion, so far as 
cost to the consumer is concerned, that saving in 
operating costs through elimination of the relatively 
inefficient Little Inch line would outweigh the increase 
in rate base. Perhaps, also, the Baytown-to-Kosciusko 
tie-line is necessary for expanded service and will not 
be economically feasible unless it absorbs the Little 
Inch load. But the sufficiency of either of these answers 
or any others that might appear from a study of the 
circumstances is to be judged not by us in the first 
instance, but by the Commission. That body persist- 
ently closed its eyes even to the existence of the prob- 
lem of future expansion.” (Pg. 122, 237 F.2d at 
page 750) 


And: 


“So, whether the circumstances arising from future 
expansion of the Texas Eastern system would argue 
for or against the conversion here authorized by the 
Commission, those circumstances must be considered.” 
(Pg. 124-125, 237 F.2d at pages 752-753)*° 


26In Mid-America Pipeline Company v. Federal Power Com, 
(D.C. Cir. 1964), U.S. App. D.C. . No. 17717, de- 
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Thus, Petitioner, faced here with possible financial injury 
as a creditor if Respondent’s order should authorize an 
uneconomic expansion by Trunkline, the carrying out of 
which would impair the applicant’s financial integrity, had 
a clear financial and economic interest to be protected 
under the above cited cases, Petitioner was entitled to in- 
tervene before Respondent to show that the expansion 
proposed was not economically feasible*’, and was contrary 
to public convenience and necessity. The economic feasi- 
bility of a project and its possible effect on the financial 
integrity of the applicant were perhaps the most material 
issues in a pipeline certificate application under Section 
7(e) of the Act.**. Certification of an uneconomic project 
not only will injure the private interests of parties with 
pre-existing long term contracts with the applicant, but 
will injure the public who cannot continue to receive 
adequate service. 


cided February 20, 1964, 330 F.2d 226, 228, and 229, this Court 
also held that the issues of economic effect (loss of cheap 
expandability and competition with the intervener’s shippers) 
were material to the determination of the public convenience 
and necessity of a pipeline construction project. 


27Trunkline’s stated reason for reducing Petitioner’s effective 
rates for gas it was purchasing, which brought about the 
$2,000,000 debt to Petitioner, was that such effective rates 
placed it at a competitive disadvantage in its markets. To 
eliminate this alleged competitive disadvantage it attempted 
to pay Petitioner only 15.5¢ per MCF for South Louisiana gas. 
Yet, to support the expansion it proposed to buy additional 
gas from the Gulf of Mexico, offshore South Louisiana, at 
19.5¢ per MCF. Based only on Trunkline’s own statements, 
the economic feasibility of the proposed expansion is highly 
questionable. 


28As stated in Hunt, supra, 376 U.S. 515 at page 525, 84 S.Ct. at 
page 867, this was the very purpose of the 1942 amendments 
to the Act. See also FN’s 23, 24 and 26, supra. 
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We have not commented above on the holding of Res- 
pondent that its Staff’s “conferences with the applicant in 
other proceedings, i. e. RP64-19, where an uncontested 
order was entered March 30, 1964 (ten days after the 
original denial of Petitioner’s intervention herein) and 
said Staff’s “continual review of the financial condition 
* * * * of regulated companies is adequate basis for its 
conclusion, That Trunkline’s financial responsibility will 
not be “seriously impaired” by the instant proposal. This 
holding is so obviously in error that Petitioner feels little 
need be said. Satisfaction of the Staff based on informal 
conferences with an applicant, which are not included in 
the record and to which interested parties are neither 
present nor permitted to be present, under no circumstance 
can substitute for the public hearings provided for by 
Congress in Sections 7(c) and 7(e) of the Act. Petitioner’s 


rights are not to be disposed of by “Star Chamber” methods. 
This method of disposition of contested issues is contrary 
to the Act, and if such were not the case, the Act itself 
would be unconstitutional. Federal Power Commission v. 
Natural Gas Pipeline Co, of America. (1942) 315 U. S. 
575, 583, 62 S, Ct. 736: 


“The first prerequisite to an order by the Commission 

is that it shall be preceded by a hearing and findings.” 

(Pg. 583.) (Emphasis added.) 
See also Morgan v. United States (1938), 304 U. S. 1, 
58 S. Ct. 773. Said hearing must be “fair’—Wong Yang 
Sung v. McGrath (1950), 339 U. S. 33, 70 S. Ct. 445, 
and The Chicago Junction Cases (1924), 264 U. S. 258, 
265; 44S. Cr. 317. Unless a party has an opportunity to 
meet, explain or refute evidence used against it, it has 
not had a fair hearing. West Ohio Gas Co. v. Public 
Utilities Com. (1934), 294 U. S. 63, 55 S. Ct. 317. 
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C. Trunkline’s willingness and ability to comply with 
the Act and rules and regulations thereunder 
were material. (Point 3) 


A petitioner’s right to intervene is to be determined from 
the allegations in the petition for intervention. The Com- 
mission has “the duty to explore all pertinent aspects of” 
that petition. Further, where such petition has been sum- 
marily denied, as here, “* * * * we accept the allegations 
of the petition as true * * * *.” National Coal Association, 
supra at 466; and Alston Coal Co., supra at Page 741. 
Events which occurred after denial of the petition are not 
to be considered. As this Court said in Public Service Com- 
mission of New York v. Federal Power Com. (1960), 109 
US. App. D.C. 66, 72, 284 F.2d 200, 206: 


“We are of the opinion that, since the petition to re- 
view the intermediate order * * * [denying inter- 
vention] was properly brought here at the time it was 
brought, it cannot be mooted by an action of the 
Federal Commission. If a person [denied intervention] 
* # % * has validly brought the order of denial to this 
court for review, the administrative agency cannot 
destroy the jurisdiction of this court by simply taking 
final action in the proceeding, the would-be intervener 
being absent from that proceeding. Such a holding 
would create too ready a means by which the ad- 
ministrative agencies could thwart the power of a 
reviewing court to pass upon the validity of orders 
denying intervention.” (Emphasis added) 


Necessarily this must be true. Subsequent action by the 
Commission in the proceeding wherein intervention is 
sought and denied, or in other proceedings, should never 
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prejudice such a would-be intervener. This also would be a 
denial of Constitutional rights.” 


Trunkline had deliberately violated the orders of the 
Commission in refusing to pay the filed rates for gas 
taken by it. Subsequent to the filing of the petition to 
intervene, the Commission recognized such violation and 
held Trunkline’s action was unjustified. It ordered Trunk- 
line to pay the filed rates."” This in no wise established the 
financial integrity of Trunkline. 


That Trunkline may have stated a willingness to 
comply*? with the subsequent order of the Commission 
did not establish that Trunkline will not again engage in 
similar violations of Commission orders and regulations 
when it deems compliance to be to its competitive dis- 
advantage. 


As a continuing “Seller” to Trunkline as “Buyer” under 
sales contracts subject to Respondent’s regulations, Peti- 
tioner, the public, and Respondent, are each vitally inter- 
ested in seeing that such contract terms and effective 
Commission orders related thereto are fully and promptly 
performed. Ability and willingness to so perform were 
deemed by Congress prerequisite for any certification under 
the Act, on the same level as the requirements of present 


29Natural Gas Pineline, supra, Morgan, Supra, West Ohio Gas 
Company, and cases cited page 21, supra. 


30Trunkline Gas Company v. The Superior Oil Company, R164- 
273, et al., 31 FPC . issued March 9, 1964, Appendix 
Pg. 20a-23a. 


21Trunkline’s statement of its willingness was not made until 
March 31, 1964, twelve days after the Petition to Intervene 
had been denied. (R. 960). 
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or future public convenience and necessity**. There can 
be no doubt of the materiality of this issue nor Petitioner’s 
right to raise it. It was an issue Trunkline was bound to 
prove for certification, Trunkline’s prior violations and 
contract breaches raised this issue in sharp focus. They 
had directly injured Petitioner and were wholly contrary 
to the public interest. Petitioner would be a “person ag- 
grieved” by an erroneous Commission order on this issue. 
National Coal Association, supra, at Page 139. 


D(1) That the proposed supply contracts for a 
project would restrain interstate commerce 
and competition is relevant. (Point 4) 


Petitioner had yet another and further economic interest 
peculiar to itself, which would be injured by the issuance 
of a certificate to Trunkline herein. Trunkline proposed 
additional gas purchases from gas reservoirs in which Peti- 


tioner had large producible but unsold reserves which were 


32 “In all other cases the Commission shall set the matter for 

hearing and shall give such reasonable notice of the hearing 
thereon to all interested persons as in its judgment may be 
necessary under rules and regulations to be prescribed by 
the Commission; * * * *” [52 Stat. $25 (1938), as amended, 
56 Stat, 83 (1942); 15 U.S.C. §717f (c)] 
“x x * * a certificate shall be issued to any qualified appli- 
cant therefor, authorizing the whole or any part of the op- 
eration, sale, service, construction, extension, or acquisition 
covered by the application, if it is found that the applicant 
is able and willing properly to do the acts and to perform 
the service proposed and to conform to the provisions of the 
Act and the requirements, rules, and regulations of the Com- 
mission thereunder, and that the proposed service, sale, opera- 
tion, construction, extension, or acquisition, to the extent 
authorized by the certificate, is or will be required by the 
present or future public convenience and necessity; otherwise 
such application shall be denied.” [56 Stat. $4 (1942); 15 U.S.C. 
§717f (e)1. 
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being drained by prior purchases of Trunkline in the same 
field. The proposed additional sale would cause further 
damage to Petitioner by additional drainage. Petitioner was 
entitled to protect its interests and those of the public by 
seeing that such damage would not result unless it was in 
fact required by the public convenience and necessity. The 
public interest is not served by approval of agreements 
which restrain interstate commerce and competition in 
the sale of natural gas and, therefore, are contrary to 
public interest. Trunkline here agreed to said additional 
purchases when it would not buy, nor negotiate for, Peti- 
tioner’s gas in the same field. These agreements precluded 
it from buying from Petitioner or any other producer so 
long as its Sellers’ (Pan Am and Union) present or future 
reserves in said field can meet Trunkline’s further needs.“ 


That conduct violative of the Sherman Act is a relevant 


and material issue in determining the public convenience 
and necessity is not open to question since this Court’s 
decision in City of Pittsburgh, supra, page 126, 237 F.2d 
at page 754, where it was held: 


“Although the Commission has no power to enjoin 
conduct as illegal under the Sherman Act or even to 
declare such illegality, it certainly has the right to 
consider a congressional expression of fundamental 
national policy as bearing upon the question whether 
a particular certificate is required by the public con- 
venience and necessity.”** 


33See FN 3, supra. 


34See California v. Federal Power Com, (1962), 369 U.S. 482, 
484-485, 82 S.Ct. 901, 903: 
“Bvidence of antitrust violations is plainly relevant in merger 
applications, for part of the content of ‘public convenience 
and necessity’ as used in Section 7 of the Natural Gas Act 
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Respondent’s statement that it did not consider the con- 
tracts to be “unusual or in restraint of trade any more than 
many other agreements” (R. 959) is of no present con- 
sequence. The issue raised was one as to which Petitioner 
was entitled to a hearing to establish its contention. This 
was summarily denied. Under the circumstances, the al- 
legation must be accepted as proved. 


“The Commission cannot now shift to petitioners 
the responsibility for its own failure to contest peti- 
tioners’ allegations.” National Coal Ass’n, at page 139, 
191 F.2d at page 466. 


Thus, the material “fact” that the gas supply contracts 
which the Commission approved by its certificate restrained 
interstate commerce and competition was ignored by the 
Commission. 


D(2) Petitioner was not required to intervene in 
other dockets when complete relief was avail- 
able here. (Point 4) 


Respondent further held that in any event Petitioner 
could have sought to intervene in the applications for 
certification by the producers whose contracts with Trunk- 
line bound Trunkline not to purchase gas from Petitioner. 
This is clearly without merit. The Order granting the 
certificate in this docket, on the day after the Petition to 
Intervene was denied, expressly refers to the suppliers’ 
dockets and the “conditionally issued certificates” therein 
(R. 941). The suppliers’ certificate applications were 
wholly contingent upon the certificate being granted to 


is found in the laws of the United States.” Citing this Court’s 
decision in City of Pittsburgh. 

See also this Court’s decision in Lynchburg Gas Company v. 
Federal Power Commission (1964), U.S. App. D.C... 

No, 17738. decided June 26, 1964, slip opn. Pg. 6-7, 
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Trunkline in this docket.** Petitioner does not here attack, 
collaterally or otherwise, the Commission orders issued to 
said suppliers, Such is unnecessary, Petitioner does attack, 
and directly, Respondent’s order denying its intervention 
in the Trunkline application. This attack, if sustained, 
will necessarily invalidate Trunkline’s certificate order. 
However, the fact that the determination of invalidity 
of the Trunkline certificate order may render the suppliers’ 
orders, which are contingent thereon, also invalid is not 
material. This effect on the suppliers’ orders is inevitable 
not because they are collaterally attacked but because they 
are founded on applications expressly made contingent on 
Trunkline’s certification. 


The injury to Petitioner resulted from the self-imposed 
restraint of Trunkline, not on any obligation of its sup- 
pliers. Favorable action by Respondent in Trunkline’s 


proceeding was fully sufficient to protect Petitioner and 
the public interest; and the public interest forbids a 
multiplicity of actions. 1 C.J.S. Actions, Sec. 102, 108, 
and 110, The issues raised by the petition can be settled in 
this docket. Intervention here is proper and should be 
allowed. 


CONCLUSION 


WHEREFORE, IN THE LIGHT OF THE ABOVE, 
PETITIONER PRAYS THAT Respondent’s orders deny- 
ing Petitioner the right to intervene, and all orders of 


350n the same day the Commission Order certificating the sup- 
pliers said “The proposal of Union Oil and Pan American is 
contingent upon * * * (2) the issuance—of a certificate to 
Trunkline in Docket No. CP64-114 prior to April 1, 1964.” 
In Re Pan American Petroleum Corporation. 


20, 1964, Appendix Pg. 19a. 
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Respondent in said proceeding subsequent to that denying 
Petitioner the right to intervene be set aside, and this 
case be remanded to Respondent with direction to permit 
Petitioner to intervene and then to conduct a hearing upon 
the application of Trunkline for expansion of its system 
and service. 


Respectfully, 
Of Counsel: 


Murray CHRISTIAN 
H. W. VarNeEr 

Post Office Box 1521 
Houston, Texas 77001 


R. B. VoiGHt 
1504 Chamber of Commerce Building 
Houston, Texas 77002 


Attorneys for Petitioner 


THE SUPERIOR OIL COMPANY 
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CERTIFICATE OF SERVICE 


I hereby certify that I have served the within Brief 
upon Howard E. Wahrenbrock, Solicitor, Federal Power 
Commission, 441 G Street, N.W., Washington, D.C. 
40426, and the attorneys for Trunkline Gas Company, 
Raymond Shipley, 1120 Connecticut Ave., N.W., Wash- 
ington, D.C. 20036, and G. R. Redding, 810 Fletcher 
Trust Bldg., Indianapolis, Indiana, 46204, by depositing 
copies thereof in the mails properly addressed, postage pre- 
paid. 


H. W. VaRNER 
Attorney for Petitioner 


October 22, 1964 
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APPENDIX A 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; L. J. 
O’Connor, Jr., Charles R. Ross, 
Harold C. Woodward and David S. 
Black. 


Trunkline Gas Company ) Docket No. CP64-114 
ORDER DENYING PETITION TO INTERVENE 
(Issued March 19, 1964) 


On February 10, 1964, The Superior Oil Company 
(Superior) filed a petition to intervene in the above-entitled 
proceeding which involves an application for a certificate 
of public convenience and necessity filed by Trunkline Gas 


Company (Trunkline) seeking authorization to increase 
its pipeline capacity in order to serve the increased re- 
quirements of some of its existing customers. Notice of 
Trunkline’s application was issued January 28, 1964, and 
published in the Federal Register on February 1, 1964, 
29 FR 1664. 


In support of its alleged right to intervene in Docket 
No. CP64-114 Superior claims that Trunkline owes it in 
excess of two million dollars for gas taken but not paid 
for, and that Trunkline may be proposing an uneconomic 
expansion of its system in Docket No. CP64-114 which 
might have the effect of impairing Trunkline’s financial 
integrity. Superior also alleges that Trunkline is restraining 
competition and commerce by its agreement to purchase 
volumes of gas to be produced from Vermilion Area Block 
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14 Field, Louisiana, from Pan American Petroleum Com- 
pany (Pan Am) and Union Oil Company of California 
(Union) under an arrangement whereby Trunkline will 
not purchase gas from other producers to the extent that 
Pan Am and Union are able to meet Trunkline’s future 
need for gas. Superior also contends that Trunkline has 
refused to purchase gas produced from Superior’s uncom- 
mitted reserves in the Block 14 Field despite the fact that 
Superior has offered such gas to Trunkline in an effort to 
alleviate the drainage Superior is suffering by virtue of 
Trunkline’s purchases of gas produced from the Block 14 
Field from Pan Am and Union. 


On February 13, 1964, Trunkline filed an “Answer and 
Objection to Superior Oil Company’s Petition to Intervene” 
requesting that the Commission deny Superior’s petition to 
intervene because of Superior’s failure to demonstrate any 


proper basis for intervening in the hearing regarding 
Trunkline’s application in Docket No. CP64-114. 


We agree with Trunkline that Superior has shown no 
basis for being permitted to intervene in the proceeding 
regarding Trunkline’s expansion application in Docket No. 
CP64-114. By our order issued March 9, 1964, in Trunkline 
Gas. Co. v. The Superior Oil Co., Docket Nos. R164-273, 
et al., 31 FPC___, we determined the rates which Trunk- 
line is currently obligated to pay to Superior for gas pur- 
chased under Superior’s FPC Gas Rate Schedules Nos. 1 
and 3. Consequently, there is no longer pending before us 
a question as to the amount Trunkline may be indebted 
to Superior for gas taken but not paid for under Superior’s 
Rate Schedules Nos. 1 and 3. Even if there were such an 
issue pending before us, it would be a matter to be disposed 
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of in Docket Nos. RI64-273, e¢ al., where the question was 
originally raised, rather than in the proceeding regarding 
Trunkline’s application in Docket No. CP64-114. 


Superior’s claims with respect to Trunkline’s contracts 
to purchase additional gas from Pan Am and Union are 
likewise irrelevant to the instant proceeding. The applica- 
tions for such sales (Docket Nos. Cl64-668 and Cl64-669) 
were noticed on January 14, 1964, and this notice was 
published in the Federal Register on January 21, 1964, 
29 FR 510. Superior, however, failed to file a petition to 
intervene in those proceedings within the period prescribed 
in the notice. Having failed to intervene in the proceeding 
directly concerned with such contracts Superior cannot 
collaterally attack the matter here." 


1 We note that while Superior claims the contracts between 
Trunkline and Pan Am and Union deprive Superior of the 
chance to sell its uncommitted reserves in Block 14 to Trunk- 
line, it has in fact contracted to sell these reserves to Ameri- 
can Louisiana Pipeline Company (see motion filed May 6, 
1963, in Docket No, G-6067 for modification of Superior’s cer- 
tificate of public convenience and necessity). We also note 
that an inspection of the contracts between Trunkline and 
the two producers fails to support Superior’s allegation that 
Trunkline thereby precluded itself from making additional 
purchases from other producers. The provision in question is 
merely a clause providing that if upon redetermination of 
producers’ dedicated reserves more. gas is found to exist under 
the dedicated acreage than originally estimated, Trunkline 
will purchase additional amounts to the extent it then has 
need for additional gas. The provision, however, expressly 
states that in determining Trunkline’s purchase obligations 
there shall be considered not only the contracts it had entered 
into prior to the effective date of the underlying contract but 
all other “* * * new purchase contracts and obligations en- 
tered into by * * *” Trunk-line up to the time of such re- 
determinations. 
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In short, Superior has failed to state any grounds which 
would justify its being permitted to intervene in the pro- 
ceeding regarding Trunkline’s application in Docket No. 
CP64-114. All the matters raised by Superior are either 
irrelevant to the issues to be considered in Docket No. 
CP64-114 or are already the subject of decisions which 
have been made or which should be made in other proceed- 
ings as hereinbefore described. 


The Commission finds: 


Good cause has not been shown by Superior for its being 
permitted to become an intervener in the proceeding re- 
garding Trunkline’s application filed in Docket No. CP 
64-114. 


The Commission orders: 


The petition to intervene in Docket No. CP64-114 filed 
February 10, 1964, by The Superior Oil Company is hereby 
denied. 


By the Commission. 
(SEAL) 


Joseph H. Gutride, 
Secretary. 
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APPENDIX B 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; L. J. 
O'Connor, Jr., Charles R. Ross, 
Harold C. Woodward and David S. 
Black. 


Trunkline Gas Company ) Docket No. CP64-114 
ORDER DENYING PETITION FOR REHEARING 
(Issued May 5, 1964) 


On April 6, 1964, The Superior Oil Company (Superior) 
filed a ‘Petition for Rehearing” of the Commission’s order 
issued March 19, 1964, denying Superior’s petition to in- 
tervene in the above-entitled proceeding. Superior alleges 
that the Commission erroneously denied its petition to in- 
tervene and urges the Commission to reverse its prior deci- 
sion and permit Superior to intervene in Docket No. 
CP64-114. Since the Commission has already granted the 
expansion application of Trunkline Gas Company (Trunk- 
line) in Docket No. CP64-114 by order issued March 20, 
1964, Superior requests that the order issuing Trunkline a 
certificate of public convenience and necessity be set aside 
and that Trunkline’s application be scheduled for a full 
and formal hearing at which Superior would be permitted 
to raise the issues and arguments which it has heretofore 
set forth in its petition to intervene as well as in the petition 
for rehearing which is now before us for consideration. 
We believe the Commission’s earlier rulings in this pro- 
ceeding have fully protected the interests of Superior and 
that its further contentions are groundless. 
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Superior alleges that we overlook some of the arguments 
which it had claimed were justification for its being per- 
mitted to intervene in Docket No. CP64-114. On the 
contrary, our order denying Superior’s petition to inter- 
vene specifically considered all of Superior’s substantial 
allegations and concluded: 


* * % All the matters raised by Superior are either 
irrelevant to the issues to be considered in Docket No. 
CP64-114 or are already the subject of decisions which 
have been made or which should be made in other 
proceedings as hereinbefore described. 


The foregoing conclusion is equally applicable to the con- 
tentions raised by Superior’s petition for rehearing, but in 
order to demonstrate that we have overlooked none of 
Superior’s arguments, we shall discuss all four of its alleged 


grounds. 


(1) Superior alleges that it was made an involuntary 
creditor by Trunkline’s failure to pay the prices in effect 
subject to refund for Superior’s deliveries of gas to Trunk- 
line under the former’s FPC Gas Rate Schedules Nos. 1 
and 3. This failure of Trunkline to pay the effective prices 
has resulted in Trunkline’s owing Superior a sum of about 
$2,000,000 and has raised the question of whether Trunk- 
line can finance the proposed expansion in Docket No. 
CP64-114 from funds on hand without resort to public 
financing. Superior further alleges in this connection that 
our order issued March 9, 1964, in Trunkline Gas Co. v. 
The Superior Oil Co., Docket Nos. R164-273, et al., 31 
FPC___, does not dispose of its interest in Trunkline’s 
financial responsibility and thereafter Superior incorporates 
herein by reference its Motion for Clarification and Petition 
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for Rehearing filed March 16, 1964, in Docket Nos. R164- 
273 et al. 


(2) Superior alleges that Trunkline’s gas purchase con- 
tracts with Pan American Petroleum Company (Pan Am) 
and Union Oil Company of California (Union) have the 
effect of restraining commerce in that they require Trunk- 
line to purchase gas from Pan Am and Union on a 1 Mcf 
to 8,000 Mcf basis to the extent that the reserves underlying 
their leasehold interests in Blocks 14, 15, and 26 Offshore 
Vermilion Parish, Louisiana, are sufficient to meet Trunk- 
line’s additional gas requirements. Superior contends that 
its failure to file a petition to intervene in the dockets 
wherein Pan Am and Union sought certificates authorizing 
their sales to Trunkline does not preclude it from raising 
the issue of “restraint on commerce” in Docket No. CP64- 
114. Superior further argues that it was improper for us 
to characterize the nature of the contractual provisions 
between Pan Am, Union, and Trunkline when the inter- 
pretation of those contracts was a dispute in controversy 
regarding which Superior is entitled to be heard, as well 
as to have the opportunity to present evidence and file 
briefs. Finally, Superior alleges that its proposed sale to 
American Louisiana Pipe Line Company in Docket No. 
G-6067, even if approved by the Commission, will not 
commit all of its reserves in Block 14 Offshore Vermilion 
Parish, Louisiana, to American Louisiana. 


(3) Superior next contends that the Commission ignored 
the gas-supply issue raised in its petition to intervene. 
Superior points out that Trunkline’s claim of having a 
13-year gas deliverability is subject to question because of 
Trunkline’s breach of its gas purchase contracts (Superior’s 
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FPC Gas Rate Schedules Nos. 1 and 3) with Superior. 
Superior states that Trunkline’s action as to these contracts 
would justify Superior’s cancellation of the contracts, sub- 
ject only to regulatory approval. Since Trunkline has 
relied upon the gas reserves committed under these con- 
tracts as a part of its total gas supply supporting its ex- 
pansion proposal, at least a substantial portion of Trunkline’s 
gas supply is in danger of being lost. According to Superior, 
the Commission’s refusal to grant Superior’s petition to 
intervene has left unanswered the question of how long 
Superior’s gas will be available to Trunkline. 


(4) The last issue raised by Superior is that Trunkline 
was willfully and deliberately refusing to abide by valid 
and effective Commission orders at the time its application 
in Docket No. CP64-114 was filed. Superior contends that 
since a finding that an applicant is willing and able to 
conform to the provisions of the Natural Gas Act and 
to the Commission’s regulations thereunder is a necessary 
element to be considered by the Commission prior to the 
issuance of a certificate, it is essential that the Commission 
make such determinations without mere reliance upon 
allegations made by Trunkline in support of the granting 
of its application. 


As to the first issue raised by Superior, that is, the ques- 
tion of Trunkline’s ability to meet its financial obligations, 
particularly its ability to pay Superior the amount of 
$2,000,000 which Trunkline allegedly owes for gas delivered 
by Superior under its Rate Schedules Nos. 1 and 3, it is 
obvious that Trunkline’s financial integrity is in no danger 
of being impaired as a result of the $9,000,000 expansion 
proposed in Docket No. CP64-114. In our order issued 
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March 30, 1964, in Trunkline Gas Co., Docket No. RP64- 
19, 31 FPC.__, we approved Trunkline’s proposal to re- 
duce its jurisdictional rates in the sum of approximately 
$8,600,000 by reason of the reduction in unit costs of 
operations and a $2,000,000 reduction in cost of gas purchased 
from Pan Am and Union. We further observed that 
(31 FPC__): 


Trunkline’s rate reduction proposal has resulted from 
conferences with the Commission staff. These con- 
ferences were initiated by letter of the Executive 
Director to Trunkline on September 6, 1963, as a 
consequence of the staff’s continuing supervision of 
natural gas companies and the periodic review of the 
reports filed with the Commission by such companies. 


Our staff’s continual review of the financial condition of 
the companies subject to the Commission’s jurisdiction is 


certainly adequate basis for providing us with knowledge 
from which to conclude that there is no merit to Superior’s 
allegations that Trunkline’s financial responsibility will be 
seriously impaired merely because it has sought to embark 
upon an expansion program at a cost of approximately 
$9,000,000. 


Superior’s second contention to the effect that Trunkline’s 
contracts with Pan Am and Union result in restraint of 
commerce is not a matter properly to be considered in 
this case. We have already indicated that we do not con- 
sider the reserve redetermination clauses in these contracts 
to be unusual or in restraint of trade any more than the 
many other gas sales contracts which provide that the 
purchasers will agree within limits to buy gas from newly 
added wells or acreage before they seek other sources of 
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supply. But in any event this question relates to the sales 
to Trunkline which have already been certificated without 
protest by Superior and this final order cannot be col- 
laterally attacked in the pipeline expansion proceedings. 


Superior’s third contention is that some of Trunkline’s 
gas reserves are in danger of being lost because of Superior’s 
asserted legal right to cancel the contracts which Trunk- 
line has allegedly breached. But even assuming Superior 
has a contractual right to cancel its contracts with Trunk- 
line, it cannot terminate service under the Natural Gas 
Act without first seeking abandonment authority from the 
Commission pursuant to Section 7 (b) of the Act. If such 
abandonment would jeopardize Trunkline’s ability to serve 
its customers’ requirements, it clearly would not be con- 
sistent with the public convenience and necessity. 


Superior’s fourth and final ground for being permitted 
to intervene in Docket No. CP64-114 is based upon the 
allegation that Trunkline’s refusal to pay Superior the full 
prices in effect subject to refund under the latter’s Rate 
Schedules Nos. 1 and 3 prior to our determination of its 
duty to do so demonstrated its incapacity or unwillingness 
to comply with the Natural Gas Act and the Regulations 
of the Commission adopted pursuant thereto. When we 
issued our order of March 9, 1964, in Docket Nos. RI64- 
273, et al., we ordered Trunkline to pay Superior the prices 
in effect subject to refund. Since Trunkline filed on March 
31, 1964, a report of refunds in compliance with our order 
issued March 9, 1964, and since this is the only situation, 
to our knowledge, where it has been alleged that Trunkline 
has failed to comply with the Act or the Commission’s 
Regulations, it does not appear that the Commission erred 
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finding in the order issued March 20, 1964, in Docket No. 
CP64-114 that Trunkline was able and willing to conform 
to the provisions of the Natural Gas Act and the requir- 
ments, rules, and regulations of the Commission thereunder. 


The Commission further finds: 


The assignments of error and grounds for rehearing set 
forth in the petition for rehearing filed by Superior set 
forth no new facts or principles of law which were not 
fully considered by the Commission when it adopted its 
order issued herein on March 19, 1964, or which having 
now been considered warrant any change or modification 
in said order. 


The Commission orders: 
The “Petition for Rehearing” of The Superior Oil Com- 


pany filed April 6, 1964, in Docket No. CP64-114 is hereby 
denied. 


By the Commission. 
(SEAL) 


Joseph H. Gutride, 
Secretary. 
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APPENDIX C 


The pertinent provisions of the Natural Gas Act of June 
21, 1938, c. 556, 52 Stat. 821; as amended by Act of Febru- 
ary 7, 1942, c. 49, 56 Stat. 83; 15 U.S.C. 717-717w, are as 
follows: 


Sec. 7. (c) No natural-gas company or person which 
will be a natural-gas company upon completion of any 
proposed construction or extension shall engage in the 
transportation or sale of natural gas, subject to the juris- 
diction of the Commission, or undertake the construction 
or extension of any facilities therefor, or acquire or operate 
any such facilities or extension thereof, unless there is 
in force with respect to such natural-gas company a cer- 
tificate of public convenience and necessity issued by the 
Commission authorizing such acts or operations: 


% + % 


In all other cases [except “Grandfather” situations] the 
Commission shall set the matter for hearing and shall give 
such reasonable notice of the hearing thereon to all inter- 
ested persons as in its judgment may be necessary under 
rules and regulations to be prescribed by the Commission; 
and the application shall be decided in accordance with the 
procedure provided in subsection (e) of this section and 
such certificate shall be issued or denied accordingly: 


% 


(e) Except in the cases governed by the provisos con- 
tained in subsection (c) of this section, a certificate shall 
be issued to any qualified applicant therefor, authorizing 
the whole or any part of the operation, sale, service, con- 
struction, extension, or acquisition covered by the appli- 
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cation, if it is found that the applicant is able and willing 
properly to do the acts and to perform the service pro- 
posed and to conform to the provisions of the Act and 
the requirements, rules, and regulations of the Commission 
thereunder, and that the proposed service, sale, operation, 
construction, extension, or acquisition, to the extent author- 
ized by the certificate, is or will be required by the present 
or future public convenience and necessity; otherwise, such 
application shall be denied. The Commission shall have 
the power to attach to the issuance of the certificate and 
to the exercise of the rights granted thereunder such rea- 
sonable terms and conditions as the public convenience 
and necessity may require. [56 Stat. 84 (1942); 15 U.S.C. 
§ 717£(e) ] 


+ + + 


Sec. 15(a) * * * In any proceeding before it, the Com- 
mission in accordance with such rules and regulations as it 


may prescribe, may admit as a party any interested State, 
State commission, municipality or any representative of 
interested consumers or security holders, or any competitor 
of a party to such proceeding, or any other person whose 
participation in the proceeding may be in the public in- 
terest. [52 Stat. 829 (1938); 15 U.S.C. §717n(a) J. 


Sec. 19. (a) Any person, State, municipality, or State 
commission aggrieved by an order issued by the Commis- 
sion in a proceeding under this act to which such person, 
State, municipality, or State commission is a party may 
apply for a rehearing within thirty days after the issu- 
ance of such order. The application for rehearing shall 
set forth specifically the ground or grounds upon which 
such application is based. Upon such application the Com- 
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mission shall have power to grant or deny rehearing or to 
abrogate or modify its order without further hearing. Un- 
less the Commission acts upon the application for rehearing 
within thirty days after it is filed, such application may be 
deemed to have been denied. No proceeding to review any 
order of the Commission shall be brought by any person 
unless such person shall have made application to the Com- 
mission for a rehearing thereon. 


(b) Any party to a proceeding under this act aggrieved 
by an order issued by the Commission in such proceeding 
may obtain a review of such order in the court of 
appeals of the United States for any circuit wherein the 
natural-gas company to which the order relates is located 
or has its principal place of business, or in the United 
States Court of Appeals for the District of Columbia, by 
filing in such court, within sixty days after the order of 
the Commission upon the application for rehearing, a 
written petition praying that the order of the Commission 
be modified or set aside in whole or in part. A copy of 
such petition shall forthwith be transmitted by the clerk 
of the court to any member of the Commission and there- 
upon the Commission shall file with the court the record 
upon which the order complained of was entered, as pro- 
vided in Section 2112 of Title 28. Upon the filing of 
such petition such court shall have jurisdiction, which upon 
the filing of the record with it shall be exclusive, to affirm, 
modify, or set aside such order in whole or in part. No 
objection to the order of the Commission shall be con- 
sidered by the court unless such objection shall have been 
urged before the Commission in the application for re- 
hearing unless there is reasonable ground for failure so to do. 
The finding of the Commission as to the facts, if supported 
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by substantial evidence, shall be conclusive. * * * The judg- 
ment and decree of the court, affirming, modifying, or 
setting aside, in whole or in part, any such order of the 
Commission, shall be final, subject to review by the Su- 
preme Court of the United States upon certorari or cer- 
tification as provided in sections 346 and 347 of Title 28. 
[52 Stat. 831 (1938); 72 Stat. 947 (1958); 15 USC. 
717r(b).] 
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APPENDIX D 


The pertinent provisions of the Federal Power Commis- 
sion’s Rules of Practice and Procedure are as follows: 


Sec. 1.8 INTERVENTION. 
(a) Initiation of intervention. Participation in a pro- 
ceeding as an intervener may be initiated as follows: 


% % % 


(2) By order of the Commission upon petition to 
intervene. 


(b) Who may petition. A petition to intervene may be 
filed by any person claiming 2 right to intervene or an 
interest of such nature that intervention is necessary Or 
appropriate to the administration of the statute under 
which the proceeding is brought. Such right or interest 
may be: 


(1) A right conferred by statute of the United States; 


(2) An interest which may be directly affected and 
which is not adequately represented by existing parties 
and as to which petitioners may be bound by the Com- 
mission’s action in the proceeding (the following may have 
such an interest: consumers served by the applicant, de- 
fendant, or respondent; holders of securities of the appli- 


cant, defendant, or respondent; and competitors of the 
applicant, defendant, or respondent). 


(3) Any other interest of such nature that petitioner’s 
participation may be in the public interest. 
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APPENDIX E 


The pertinent parts of the Federal Power Commission’s 
Regulations under the Natural Gas Act are as follows: 


§ 154.94 Changes in rate schedules. 


(a) No change shall be made in any rate, charge, or 
service in effect on and after June 7, 1954, for the inter- 
state transportation or sale of natural gas in interstate 
commerce subject to the jurisdiction of the Commission 
by any independent producer required to file rate schedules 
pursuant to § 154.92, without first filing a change in rates 
pursuant to section 4(d) of the Natural Gas Act and in 
accordance with this section. 

* % 
§ 154.102 Suspended changes in rate schedules; motions to 
make effective at end of period of suspension; procedure. 


+ % 


(b) Unless otherwise ordered by the Commission, in- 
creased rates or charges shall be charged and collected pur- 
suant to paragraph (a) of this section and there shall be 
filed by the independent producer a surety bond, or other 
undertaking, to be approved by the Secretary, to comply 
with the provisions of paragraph (c) of this section. 
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APPENDIX E 


The pertinent parts of the Federal Power Commission’s 
Regulations under the Natural Gas Act are as follows: 


§ 154.94 Changes in rate schedules. 


(a) No change shall be made in any rate, charge, or 
service in effect on and after June 7, 1954, for the inter- 
state transportation or sale of natural gas in interstate 
commerce subject to the jurisdiction of the Commission 
by any independent producer required to file rate schedules 
pursuant to § 154.92, without first filing a change in rates 
pursuant to section 4(d) of the Natural Gas Act and in 
accordance with this section. 

+ % 
§ 154.102 Suspended changes in rate schedules; motions to 
make effective at end of period of suspension; procedure. 

+ % % 


(b) Unless otherwise ordered by the Commission, in- 
creased rates or charges shall be charged and collected pur- 
suant to paragraph (a) of this section and there shall be 
filed by the independent producer a surety bond, or other 
undertaking, to be approved by the Secretary, to comply 
with the provisions of paragraph (c) of this section. 
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APPENDIX F 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
L. J. O'Connor, Jr., Charles R. 
Ross, Harold C. Woodward, 
and David S. Black. 


Pan American Petroleum Corporation 
Union Oil Company of California 


Docket Nos. 
G-15438 and Cl64-669 
CI64-668 


DECLARATORY ORDER AND ORDER CONDITION- 
ALLY ISSUING CERTIFICATES OF PUBLIC CON- 


VENIENCE AND NECESSITY AND CONDITION- 
ALLY ACCEPTING RATE FILINGS 


(Issued March 20, 1964) 


On December 9, 1963, applications for certificates of 
public convenience and necessity were filed by Union Oil 
Company of California (Union Oil) and Pan American 
Petroleum Corporation (Pan American) in Docket Nos. 
Cl64-668 and C164-669, respectively. 


Notice of such applications was issued under the lead 
docket, Marathon Oil Company, et al., Docket Nos. 
G-11821, ef al. on January 14, 1964, and published in the 
Federal Register on January 21, 1964 (29 FR 510). 


* % % 
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The proposal of Union Oil and Pan American is con- 
tingent upon (1) the Commission’s approval thereof and 
the issuance of certificates in Docket Nos. C164-668 and 
C164-669 prior to April 1, 1964, and (2) the issuance of 
a certificate to Trunkline in Docket No, CP64-114 prior 
to April 1, 1964. 


A certificate will be issued to Trunkline in Docket No. 
CP64-114 by separate order of this date. However, for the 
reasons discussed below, we cannot unconditionally ap- 
prove the Union Oil and Pan American proposal. The 
proposal is, in general, in the public interest, so we shall 
approve it conditionally and allow Pan American an op- 
portunity to comply with our condition. 
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APPENDIX G 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
L. J. O’Connor, Jr., Charles R. 
Ross, and David S. Black. 


Trunkline Gas Company 
v Docket No. RI64-273 


The Superior Oil Company 


The Superior Oil Company Docket Nos. G-18168' 
(Operator), ef al. G-20435,' and G-205777 


DECLARATORY ORDER REQUIRING PAYMENT 
OF LEGALLY EFFECTIVE RATES 


(Issued March 9, 1964) 


On October 25, 1963, as supplemented on November 5, 
1963, Trunkline Gas Company (Trunkline) filed a petition 
for a declaratory order, pursuant to Section 1.7(c) of the 
Commission’s Rules of Practice and Procedure, in Docket 
No. RI64-273 requesting the Commission to determine 
that the favored-nation clauses upon which The Superior 
Oil Company (Superior) has relied in filing the proposed 

1 Consolidated with the area rate proceeding in Docket Nos. 

AR64-2, et al., by order issued November 27, 1963. 


2 Consolidated with the area rate proceeding in Docket Nos. 
AR61-2, et al., by order issued May 10, 1961, 25 FPC 942. 
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increased rates involved in Docket Nos. G-18168, G-20435 
and G-20577 are contrary to the public interest and do not 
provide sufficient justification for these rates. Trunkline 
further requests that pending determination of the just and 
reasonable rates for the instant sales by Superior, it be per- 
mitted to pay Superior on the basis of the applicable in- 
creased rate ceilings set forth in our Statement of General 
Policy No. 61-1. Superior filed answers thereto on Novem- 
ber 1, 1963, and December 5, 1963, respectively. 


The dispute between Superior and Trunkline arises under 
Superior’s FPC Gas Rate Schedule No. 1, involving the 
jurisdictional sale of natural gas by Superior to Trunkline 
from the Lake Creek, Pinehurst, and Altair Fields, in 
Montgomery and Colorado Counties, Texas (Texas Rail- 
road Commission District No. 3), and under Superior’s 
FPC Gas Rate Schedule No. 3, involving the jurisdictional 
sale of natural gas to Trunkline from the Lakeside, Grand 
Lake, and Pecan Lake Fields, Cameron Parish, Louisiana 
(South Louisiana). 


The initial rate under Superior’s FPC Gas Rate Schedule 
No. 1 was 8.49758c per Mcf at 14.65 psia. Superior ten- 
dered a notice of change to a favored-nation proposed in- 
creased rate of 15.0c per Mcf at 14.65 psia, designated as 
Supplement No. 12 to Superior’s FPC Gas Rate Schedule 
No. 1, which became effective subject to refund on Sep- 
tember 9, 1959, in Docket No. G-18168. Subsequently, 
Superior tendered a further favored-nation proposed in- 
creased rate of 20.0c per Mcf at 14.65 psia. The proposed 
increased rate, designated as Supplement No. 13 to Su- 
perior’s FPC Gas Rate Schedule No. 1, was suspended and 
thereafter became effective subject to refund on May 24, 
1960, in Docket No. G-20435. ‘ 
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On December 3, 1959, Superior tendered a notice of 
change in its FPC Gas Rate Schedule No. 3. The favored- 
nation proposed increased rate, from 11.26176c per Mcf at 
15.025 psia, to 24.05c per Mcf at 15.025 psia, designated 
as Supplement No. 19 to Superior’s FPC Gas Rate Schedule 
No. 3, was suspended and thereafter became effective sub- 
ject to refund on June 9, 1960, in Docket No. G-20577. 


% 


In order to reduce the amounts collected, effective with 
the payment to Superior for gas delivered in September 
1963, Trunkline states it has computed its payments to 
Superior at 15.5c per Mcf at 15.025 psia under Superior’s 
FPC Gas Rate Schedule No. 3 and at 14.0c per Mcf at 
14.65 psia under Superior’s FPC Gas Rate Schedule No. 1. 


ee % 


In view of the foregoing, we must deny the relief re- 
quested in Trunkline’s petition. There is also no justifica- 
tion for Trunkline’s action of computing payment for gas 
purchased from Superior under the subject rate schedule 
on the basis of a lower rate than is presently on file with 
this Commission and in effect subject to refund. Hope 
Natural Gas Company v. F.P.C., 134 F.2d 287, reversed on 
other grounds, 320 U.S. 591. We shall therefore also order 
Trunkline to discontinue this practice at once and to re- 
compute any previous improper payments. 


The Commission orders: 


(A) The relief requested in the petition for a declaratory 
order filed by Trunkline on October 25, 1963, as supple- 
mented on November 15, 1963, is denied. 
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(B) Trunkline shall, effective as of the date of issuance of 
this order, make payments for gas purchased from Superior 
under the subject rate schedules computed on the basis of 
the rates in effect, subject to refund, in Docket Nos. 
G-20435 and G-20577, unless or until such increased rates 
are changed in accordance with the provisions of the Nat- 
ural Gas Act. 


(C) Within 30 days from the date of issuance of this or- 
der, Trunkline shall recompute any previous payments it has 
made to Superior which were computed on the basis of 
lower rates than those described in paragraph (B) above, 
and shall make any additional payments to Superior that 
may be required based on such recomputation. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of respondent, the questions are: 

1. Is petitioner (a producer of natural gas) susceptible to 
aggrievement by Commission disposition of its pipeline-cus- 
tomer’s application for authority to expand its pipeline service, 
and entitled to intervene as of right in the proceeding on that 
application, by reason of: 

(a) petitioner’s status as a creditor of the pipeline or 

(b) petitioner’s assertion that the Sherman Act is 
violated because the pipeline’s agreement for future in- 
crease of its purchases of gas from another supplier might 
preclude it pro tanto from increasing its purchases from 
petitioner. 

2. If not, were the Commission’s determination that the is- 
sues tendered by the petition to intervene were patently lacking 
in merit and its denial of intervention arbitrary or capricious? 


aq) 
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IN THE 


Anited States Court of Appeals 


FOR THD DISTRICT OF COLUMBIA CIRCUIT 


No. 18741 


Tue Superior Or CoMPANY, PETITIONER 


v. 
FrepERAL Power CoMMISSION, RESPONDENT 
TRUNKLINE Gas COMPANY, INTERVENOR 


ON 4A PETITION TO REVIEW AN ORDER OF THE FEDERAL 
POWER COMMISSION 


BRIEF FOR RESPONDENT FEDERAL POWER COMMISSION 


STATEMENT OF THE CASE 


Petitioner seeks review of a Federal Power Commission order 
denying its petition to intervene in Docket No. CP64-114, a 
proceeding on an application of Trunkline Gas Company for a 
certificate of public convenience and necessity under Sections 
7 (c), (d), and (e) of the Natural Gas Act (15 U.S.C. 717 (¢), 
(d) and (e)). Trunkline, a wholly owned subsidiary of Pan- 
handle Eastern Pipe Line Company (R. 41), transports natural 
gas through an interstate pipeline system and makes sales for 
resale. As such it is subject to the jurisdiction of the Federal 
Power Commission under the Natural Gas Act. On November 
20, 1963, Trunkline filed its application with the Commis- 
sion for a certificate authorizing expansion of the capacity of 
its pipeline by installation of additional compressor engines and 
further authorizing increased deliveries to Consumers Power 
Company and three smaller customers by approximately 50,000 

(1) 
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Mef per day (R. 7). The additional gas, to be drawn from 
Gulf Coast offshore reserves, was to be purchased from Pan 
American Petroleum Company and Union Oil Company of 
California, which were already selling Trunkline 167,500 Mcf 
per day from offshore reserves. They had agreed to reduce 
their charges by about 2.5 cents from 22-24.05 to 19.5-21.25 
cents per Mef for the previously contracted as well as additional 
volumes (R. 9-11) and Trunkline proposed to reduce its own 
jurisdictional rates in the amount of over 8 million dollars an- 
nually as a result of the reduction of its purchased gas costs and 
other economies (R. 959). 

In accordance with their contract with Trunkline, Pan Amer- 
ican and Union. in December 1963, filed applications with the 
Commission for certificates of public convenience and neces- 
sity authorizing the above-mentioned additional sales and pro- 
posed reduced rates to Trunkline (Dockets Nos. G-15438, 
C164-668, CI64-669). 

Petitioner is an independent producer and another sup- 
plier of natural gas to Trunkline from reserves in Texas and 
South Louisiana (R. 904. Br. 3-4).' For reasons best known to 
itself, petitioner chose not to object to nor seek intervention 
in the certificate applications of Pan American and Union. 
There being no objections or requests for intervention,’ the 
certificates were granted on conditions not here relevant by an 
order issued March 20, 1964 (set out in Br., Appendix F, 
pp. 18a-19a). 

However, on February 10, 1964, petitioner filed a petition to 
intervene in Trunkline’s certificate application (R. 903-911). 
The petition recited that petitioner had sold and was con- 
tinuing to sell Trunkline substantial volumes of natural gas 
at rates of 24.05 cents per Mef filed with and accepted by the 
Commission, but that Trunkline, contesting the increased rates, 
was offering to pay significantly lower rates and was in default 


2 References to petitioner's brief are indicated as “Br. —". 
2'~he Public Service Commission of New York filed a notice of inter- 
vention but withdrew it. 
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in payment of more than 2 million dollars (R. 904-905).’ It 
urged the following objections to Trunkline’s application (R. 


906-910) :* 
1. The economic feasibility of the project was dubious 


[R. 906-907]. 
*A, It would produce no substantial additional 


revenue. 

*B, There was a question whether Trunkline’s 
savings in purchased gas costs, largely offset by 
reduced resale rates, were not “in fact a result of 
the default in payments to Superior.” 

C. Trunkline’s claim that petitioner’s rates 
placed it at a competitive disadvantage raised the 
question of economic feasibility. 

D. Petitioner was interested in seeing that 
Trunkline’s financial integrity was not impaired by 
uneconomic expansion “both because of its involun- 
tarily created debtor status and because of its inter- 
est in maintenance of service as required by public 
convenience and necessity.” 


3-The amounts in default included favored nation increases filed by peti- 
tioner which were the subject of a petition filed by Trunkline October 25, 
1963 for 2 declaratory order determining that the favored nation clauses 
relied on were contrary to the public interest, Trunkline therein requested 
that, pending determination of Superior’s just and reasonable rates, Trunk- 
line be permitted to pay Superior on the basis of the applicable increased 
rate ceilings set forth in the Commission’s Statement of General Policy 
No. 61-1 (Trunkline Gas Company v. The Superior Oil Company, Docket 
No. RIG4-273; The Superior Oil Company, Dockets Nos. G-18168, G-20435, 
G-20577). Superior had been charging its filed rates subject to possible 
refunds on the basis of just and reasonable rates to be determined in pend- 
ing area rate proceedings, but Trunkline, upon filing its petition, began 
to tender payments at less than the filed rates (Br. 4-5), and Superior 
declined to accept such payments, 

By order issued March 9, 1964 (Br., Appendix G, pp, 20a-23a), the Com- 
mission denied the relief requested by Trunkline and directed Trunkline 
to pay at the filed rates. Trunkline complied with that order and paid in- 
terest for the period in which it had failed to pay at the filed rates in ac- 
cordance with a further order issued by the Commission April 15, 1964, 31 
F.P.C. —. (Petitioner claims that the amount of interest prescribed was 
inadequate and has filed a petition to review the Commission’s order, Su- 
perior Oil Co. v. F.P.C., C.A. 5 No. 21796.) 

‘The points marked with asterisks are not now briefed and therefore pre- 
sumably abandoned. 
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2. Trunkline’s agreements with Pan American and 
Union “tends to restrain competition and commerce in 
the interstate purchase and sale of natural gas” because 
the agreements provide that, to the extent that the 
total reserves of the suppliers in a specified field are 
sufficient to meet Trunkline’s future needs, Trunkline 
will make no purchase from other producers, except for 
distress gas; petitioner had uncommitted reserves in 
that field which Trunkline’s agreements precluded it 
from purchasing. Petitioner had attempted, without 
success, to sell this gas to Trunkline to alleviate drainage 
resulting from existing Pan American and Union sales 
[R. 907-909]. 

*3. “In the light of the breach by Trunkline of its 
contracts for the purchase of gas from Superior, which 
but for regulation would justify immediate cancellation, 
it is extremely questionable as to whether reserves pre- 
viously believed to be available to Trunkline [life index- 
18 years; full availability—13 years] are in fact now 
available to it in the future” [R. 909]. 

4. Trunkline’s failure to abide by established rates 
indicates a clear unwillingness to comply with Commis- 
sion orders, rules and regulations which is contrary to 
public convenience and necessity [R. 910]. 

March 19. 1964. the Commission denied intervention R. 937- 
939), its order pointing out that the question of Trunkline’s 
default had already been decided (R. 937-938). The order 
also noted that petitioner was improperly seeking to attack 
collaterally the proposed sales by Pan American and Union 
to Trunkline which petitioner, having had notice and an oppor- 
tunity to do so, had declined to attack directly in the proceed- 
ings on the producers’ applications for certificate (R. 938). 
Finally a footnote to the order commented (ibid.): 

*** We note that while Superior claims the con- 
tracts between Trunkline and Pan Am and Union de- 
prive Superior of the chance to sell its uncommitted 
reserves in Block 14 to Trunkline, it has in fact con- 
tracted to sell these reserves to American Louisiana 
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Pipeline Company (see motion filed May 6, 1963, in 
Docket No. G-6067 for modification of Superior’s cer- 
tificate of public convenience and necessity). We also 
note that an inspection of the contracts between Trunk- 
line and the two producers fails to support Superior’s 
allegation that Trunkline thereby precluded itself from 
making additional purchases from other producers. 
The provision in question is merely a clause providing 
that if upon redetermination of producers’ dedicated re- 
serves more gas is found to exist under the dedicated 
acreage than originally estimated, Trunkline will pur- 
chase additional amounts to the extent it then has need 
for additional gas. The provision, however, expressly 
states that in determining Trunkline’s purchase obliga- 
tions there shall be considered not only the contracts it 
had entered into prior to the effective date of the under- 
lying contract but all other “* * * new purchase con- 
tracts and obligations entered into by * * *” Trunkline 
up to the time of such redeterminations. 

The order concluded that petitioner had shown no grounds 

justifying intervention (R. 938-939). 

Petitioner filed a timely petition for rehearing on April 6, 
1964 (R. 945-952), which was denied May 5, 1964 (R. 957-960). 
by an order which said. inter alia (R. 959-960) : 

Superior’s second contention to the effect that Trunk- 
line’s contracts with Pan Am and Union result in re- 
straint of commerce is not a matter properly to be 
considered in this case. We have already indicated that 
we do not consider the reserve redetermination clauses 
in these contracts to be unusual or in restraint of trade 
any more than the many other gas sales contracts which 
provide that the purchasers will agree within limits to 
buy gas from newly added wells or acreage before they 
seek other sources of supply. But in any event this 
question relates to the sales to Trunkline which have 
already been certificated without protest by Superior and 
this final order cannot be collaterally attacked in the 
pipeline expansion proceedings. 

Petitioner now seeks review by this Court. 
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6 
SUMMARY OF ARGUMENT 


Petitioner was not entitled as of right to intervene. It is not 
one of the state or municipal bodies specified in the Commis- 
sion’s Rules of Practice and Procedure as eligible to intervene 
merely by filing a notice. Nor does petitioner have an economic 
interest in the outcome of petitioner’s certificate application 
making it susceptible to aggrievement within the meaning of 
Section 19(b) of the Natural Gas Act. Its status as a creditor 
gave it no such interest. And its unsupported assertion that 
Trunkline’s limited requirements contract, in common use in 
the industry, somehow violated the Sherman Act was patently 
insufficient to show a colorable interest entitling it to intervene. 

The petition thus was addressed to the Commission’s discre- 
tion. The issues tendered by the petition were, on their face, 
matters which had nothing to do with the merits of the certif- 
icate application and did not disclose any reason to delay the 
granting of an application that would save the ratepayers more 
than 8 million dollars annually. In these circumstances, the 
Commission, in an altogether reasonable exercise of discretion, 
determined that petitioner’s intervention would not be in the 
public interest. 

Petitioner did not question Trunkline’s cost and revenue fig- 
ures. Instead it sought to create a question as to the economic 
feasibility of the Trunkline proposal on the sole basis of a 
transparent non-sequitur: Trunkline, objecting to petitioner’s 
24,05¢ rate for gas being delivered from Texas and South Loui- 
siana under the existing contract between Trunkline and peti- 
tioner, and claiming that it subjected Trunkline to competitive 
disadvantage, had offered instead to pay 15.5¢ therefor; but 
under the proposal for which Trunkline sought certification it 
would be paying more than 15.5¢, to wit, 19.5¢ to Pan American 
and Union for their offshore gas; ergo, the proposal was of dubi- 
ous economic feasibility. Since Trunkline’s unchallenged fig- 
ures showed that the project was economically feasible, the 
Commission properly declined to authorize intervention for 
the purpose of investigating semantics rather than economics. 

Petitioner also sought to raise an issue as to Trunkline’s 
willingness to comply with the Act and regulations because 
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Trunkline, during the pendency of its proceeding attacking pe- 
titioner’s favored nation increases, had declined to pay those 
increases. But Trunkline had promptly paid the resultant 
arrears when the Commission issued its order denying the 
requested relief. And, since in many years of Trunkline’s 
operations this was the only violation charged against it, the 
Commission reasonably concluded that there was no serious 
question, and no necessity for a hearing, as to its willingness to 
meet its obligations under the law. 

Finally, petitioner’s antitrust allegation was nothing more 
than its ipse dizit and is without legal support. The Commis- 
sion is not required to waste time and energy conducting a 
hearing on a legally indefensible basis or to delay a rate reduc- 
tion while such a hearing runs its purposeless course. 

The statute was fully complied with both in letter and spirit. 
Tn accordance with Section 7 (c) and (d), notice of Trunkline’s 
application was duly published and an opportunity was af- 
forded to those eligible to intervene or to seek intervention to 
do so. Thereafter Trunkline’s application came on for hear- 
ing under shortened procedure, the application and supporting 
exhibits were made a part of the record and, there being no 
tender of other evidence or request for cross-examination, the 
hearing was closed and the application granted. The statute 
does not require more nor does it require that petitioner, whose 
intervention was found not to be in the public interest, should 
nevertheless be permitted to intervene for the sake of explor- 
ing issues that, on their face, were without merit. 


ARGUMENT 
Introduction 


Trunkline’s application made possible a reduction in its 
rates saving its jurisdictional customers more than 8 million 
dollars per year. Absent any valid and material objection to 
or defect in the proposal there was a substantial public interest 
in granting the application promptly and making the reduced 
rates effective without undue delay. No one had objected to 
or sought to intervene in the corrolary applications of Pan 
American and Union and no one, including the Commission 
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staff, had indicated opposition to the Trunkline application ex- 
cept petitioner. 

Unless petitioner was entitled to intervene as a matter of 
right, and, as we show below, it was not, the Commission had 
to determine whether petitioner’s interest and the issues sought 
to be raised were sufficiently substantial to warrant setting the 
case for hearing and thus withholding from the rate payers 
the benefits of this substantial decrease in rates for a consider- 
able period of time. On careful consideration of the petition 
the Commission determined that the proposed issues sought 
to be posed were insubstantial, irrelevant, or without merit 
and that petitioner had no economic interest in the outcome 
of Trunkline’s application. Accordingly, the Commission 
denied the petition to intervene. The denial of the petition 
was a reasonable exercise of the Commission’s discretion and 
is not reviewable save on the ground of arbitrariness, which is 
plainly absent here. 


I. Petitioner was not entitled as of right to intervene 


Section 15(a) of the Natural Gas Act, 15 U.S.C. 717n(a), 
provides in relevant part: 
* * * In any proceeding before it, the Commission in 
accordance with such rules and regulations as it may pre- 
scribe, may admit as a party any interested State, State 
commission, municipality or any representative of inter- 
ested consumers or security holders, or any competitor 
of a party to such proceeding, or any other person whose 
participation in the proceeding may be in the public 
interest. 
Section 1.8(a) and 1.8(b) of the Commission’s Rules of Prac- 
tice and Procedure provide: 
(2) Initiation of intervention. Participation in @ 
proceeding as an intervener may be initiated as follows: 
(1) By the filing of a notice of intervention by a State 
Commission, including any regulatory body of the State 
or municipality having jurisdiction to regulate rates and 
charges for the sale of electric energy. or natural gas. as 
the case may be, to consumers within the intervening 
State or municipality. 


9 


(2) By order of the Commission upon petition to 
intervene. 

(b) Who may petition. A petition to intervene may 
be filed by any person claiming a right to intervene or 
an interest of such nature that intervention is necessary 
or appropriate to the administration of the statute under 
which the proceeding is brought. Such right or interest 
may be: 

(1) Aright conferred by statute of the United States; 

(2) An interest which may be directly affected and 
which is not adequately represented by existing parties 
and as to which petitioners may be bound by the Com- 
mission’s action in the proceeding (the following may 
have such an interest: consumers served by the appli- 
cant, defendant, or respondent; holders of securities of 
the applicant, defendant, or respondent; and competi- 
tors of the applicant, defendant, or respondent). 

(3) Any other interest of such nature that peti- 
tioner’s participation may be in the public interest. 

The statute is “phrased in permissive terms.” Public Serv- 
ice Commission of the State of New York v. F.P.C., 111 App. 
D.C. 158, 295 F. 2d 140, 148, certiorari denied sub nom, Sheil 
Oil Co. v. Public Service Commission, 368 U.S. 948. How- 
ever, under the Commission’s Rules of Practice, a state or mu- 
nicipal regulatory body may intervene in a proceeding by filing 
a& notice of intervention. Section 1.8(a)(1), Rules, supra. 
All other would-be intervenors must petition for leave. Sec- 
tion 1.8(a)(2), Rules, supra. And the granting or denial of 
their petitions rests in the discretion of the Commission, Sec- 
tion 1.8(b), Rules, supra; Memphis Light Gas & Water Divi- 
sion v. F.P.C., 100 App. D.C. 205, 243 F. 2d 628, 633; Okin 
v. S.E.C., 143 F. 2d 960, 961 (CA2), though this Court has 
held * that a petitioner whose economic interests are such that 


® However, in Vemphix, supra, 243 F, 2d at 633, this Court held: “Absent 
a showing by Memphis of entitlement to intervention as of right, it was 
open to the Commission to conclude Memphis had equally failed to demon- 
strate current aggrievement calling for intervention in the exercise of its 
discretion.”, thus indicating that the determination of aggrievement lay with 
the Commission, subject to review for arbitrariness, of course. 
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it would be aggrieved, within the meaning of Section 19(b) of 
the Act, by a decision adverse to its contention, should be 
permitted to intervene. Cf. National Coal Ass’n. v. F.P.C., 
89 App. D.C. 135, 191 F. 2d 462, 467. 

Petitioner, not being a state or municipal regulatory body, 
entitled to intervention by notice, filed a petition to inter- 
vene. The Commission found that petitioner could not be 
aggrieved by a grant of Trunkline’s application within the 
meaning of the National Coal case, supra, and held that it had 
not otherwise shown that its participation would serve the pub- 
lic interest within the meaning of Section 1.8(b).° 

Petitioner asserts a two-fold basis for its claim to aggrieve- 
ment: (a) its status as a creditor and (b) Trunkline’s condi- 
tional agreement to buy certain future requirements up to a 
stated amount from Pan American and Union if the wells in- 
volved prove to have greater reserves than now estimated, thus 
precluding itself from buying such requirements from peti- 
tioner, an agreement allegedly violative of the Sherman Act.’ 

Petitioner’s creditor status—Petitioner is a creditor of 
Trunkline because its contracts permit Trunkline to pay 
for gas taken during one month on or before the 25th of 
the following month. In this it does not differ from any other 
producer. Since there is a continuous flow of gas that can- 
not, as a practical matter, be paid for as received, arrange- 
ments for limited credit are unavoidable. If, by reason of 
this creditor status, petitioner is entitled to intervene in 
Trunkline’s application, then that right is possessed not only 
by every producer-creditor but also by every other creditor. 
It is improbable and we believe wholly incredible that Congress 
intended to disseminate so widely and so indiscriminately the 
power to interfere with the Commission’s duty to administer 
its office expeditiously and, inter alia, to see to it that the 


* Petitioner recognizes this as a basic ixsue. It argues “anyone whose 
financial or economic interests could be directly affected by orders to be 
issued in the proceeding has a status conferred by Congress to inter- 
vene * * *” (Br. 13). 

T Petitioner's brief does not expressly assert aggrievement by reason of 
the alleged Sherman Act violation. But its position is stated ambiguously 
and we have therefore assumed that its claim to intervention as of right 
is based at least in part thereon. 
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benefits of lowered rates be made available to consumers with- 
out needless delay. As the Court noted in United States Cane 
Sugare Refiners’ Ass'n v. McNutt, 138 F. 2d 116, 120 (C.A. 2): 
* * * The paramount need for the orderly and the 
reasonably expeditious administration of the statute 
by the official charged with the duty of making it effec- 
tive in the public interest creates at least the need of 
limitations upon the construction of the term “ad- 
versely affected” to do away with delays that other- 
wise could be brought about by persons upon whom the 
adverse effect of the regulations would at most be so 
negligible that it should be disregarded to effectuate 
the public interest the statute was designed to promote. 
And this Court, relying on the Sugar Refiners’ Ass’n case, 
observed in Memphis Light, Gas & Water Division v. F.P.C., 
supra, 243 F. 2d at 633, n. 14, involving a situation very much 
like the one at bar: 
* * * Tf Memphis on this record could be deemed en- 
titled to intervene, all city gate customers of Texas Gas 
might assert like prerogatives. It may be doubted that 
Congress contemplated any such result. * * * 
So also in National Broadcasting Co. v. F.C.C., 76 App. D.C. 
238, 132 F. 2d 545, 548, affirmed, 319 U-S. 239, this Court said: 
Presumably by the decision in the Sanders case [F.C.C. 
y. Sanders Brothers Radio Station, 309 U.S. 470] the 
Supreme Court intended that the financial injury must 
be something more than nominal or highly speculative. 
It seems not unreasonable to read the opinion as re- 
quiring by implication that there be probable injury 
of a substantial character. So much by way of limita- 
tion seems necessary to prevent vindication of the pub- 
lic interest from turning into mass appeals by the 
industry at large, with resulting hopeless clogging of 
the administrative process by judicial review. * * * 
Petitioner adds nothing to the strength of its position by 
attempting to analogize its creditor status to that of a “security 
holder” (Br. 15-16). In this reference petitioner is apparently 
seeking help from the language of Section 15(a) of the Act 
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_which permits the Commission to allow intervention by “any 
representative of interested * * * security holders” in its 
discretion. Thus, even if petitioner actually were a security 
holder it would not thereby be entitled to intervene under 
the Act and the Commission’s Rules (supra, pp. 8-9) unless 
it also showed that its rights as a security holder might be 
adversely affected by the contemplated action. As a simple 
creditor, petitioner’s sole continuing interest was in payment 
of its bills for the preceding months’ deliveries of gas and peti- 
tioner did not even allege that Trunkline’s application actually 
put its collections in jeopardy.” 

The Claim of Drainage of Its Gas That Would Make Pe- 
titioner Potentially Aggrieved.—Petitioner couples its allega- 
tion that Trunkline’s gas purchase contract with Pan Ameri- 
can and Union violated the antitrust laws with an assertion 
that Pan American’s and Union’s deliveries to Trunkline have 
subjected it to drainage in the past and that increased deliver- 
ies will increase the drainage. Pet. Br. Questions, No. 4; and 
pp. 24-26. It is not clear whether petitioner claims that the 
allegation of drainage gives it standing to raise the antitrust 
issue or whether petitioner seeks to raise the drainage point as 
a separate issue." In either case, the answer is the same. 

Prior to May 6, 1963, and of course, long before November 
and December, 1963, when Trunkline, Pan American and Un- 
ion applied for certificates for the transaction here involved, 
petitioner had contracted with its customer, American Louisi- 
ana Pipeline Co., to substitute for the reserves specified in @ 
contract, originally entered into July 17, 1953, the reserves 


© Its allegation was: “Superior fears that the debt owed it by Trunkline 
for gas taken but not paid for since September 1963 ix insecure” (R. 906). 
As noted, supra p. 2, n. 3, Trunkline promptly paid its arrearages when the 
Commission ordesed it to do so. 

* Petitioner did not include the drainage issue in its petition for rehearing 
and it is therefore not open on this review. Section 19(b), 15 U.S.C. 
Tlir(b); Wisconsin v. F.P.C., 873 U.S. 204, 307; Sunray Mid-Continent 
Oil Co. v. F.P.C., 364 U.S, 137, 157; FP.C. ve Colorado Interstate Gas Co., 
348 U.S. 492, 498-499; Panhandle Eastern Pipe Line Co. v. F.P.C., 324 U.S. 
635. 650-651: Street v. F.P.C.. 107 App. D.C. 327, 277 PF. 2d 357 ; Dayton Power 
& Light Co. v. F.P.C., 102 App. D.C. 164, 251 F. 2d 875, 876. 
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that petitioner here claims are being drained.? On May 6, 
1963, petitioner applied to the Commission for a modification 
of its certificate to permit the substitution (R. 938,n.1). That 
application was pending when petitioner sought intervention 
in the Trunkline application, and was granted by Opinion No. 
437 on July 23, 1964. That sale of petitioner’s gas plainly 
would eliminate the drainage problem. 

Drainage results when gas is withdrawn from one part of a 
field and not from another. The gas tends to flow toward the 
area where the pressure is reduced by the withdrawals.° The 
solution to petitioner’s drainage problem is to withdraw gas 
from its portion of the field from which Pan American and 
Union are withdrawing gas, thus balancing the reduction in 
pressure in the Pan American and Union areas. Having con- 
tracted to do this by its agreement with American Louisiana, 
petitioner had no drainage problem. Accordingly, the issue 
simply did not exist. 


*In its petition for rehearing petitioner claimed that it had committed 
to American Louisiana 134 trillion cubic feet of gas from reserves that 
exceed that amount (R, 99-950). However the alleged drainage problem 
exists only in petitioner’s blocks 27 and 35 of the Block 14 Field (Br. 4). 
In September, 1964, petitioner filed with the Commission a complaint alieg- 
ing discrimination in violation of the Outer Continental Shelf Lands Act, 
$5(c), 43 U.S.C. 1834(¢), by Trunkline, Pan American and Union (Docket 
No. CI65-300). In this complaint petitioner states that the total original 
recoverable reserves underlying its leases in blocks 27 and 35 amount to 
634.401,000,000 cubic feet. Since this is substantially less than the 1%4 
trillion cubic feet committed to American Louisiana, the drainage problem 
could readily be solved by using all of petitioner’s reserves in these blocks 
in supplying the requirements of American Louisiana. 

* See William & Meyers, Manual of Oil and Gas Terma (1957), “Drain- 
age—Migration of oil or gas in a reservoir due to a pressure reduction 
caused by production from wells bottomed in the reservoir. Local drainage 
is the movement of oil and gas toward the well bore of a producing 
well, * * 9” 

* The Commission attached conditions to the modified certificate it issued 
to petitioner, including a condition that the intial price be not more than 
18.5¢ per Mecf. However, petitioner has not made the filings required to 
satisfy the conditions. It may be, therefore, that it does not intend to accept 
the certificate or to sell gus from these reserves to American Louisiana. 
But it must be assumed that the price condition would not be different for 
any other customer, If petitioner declines to sell its gas, it cannot complain 
of drainage that it could prevent by selling. 
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Even if a drainage problem had existed, it would have been 
relevant, if at all, not to Trunkline’s application to expand, 
but to the applications of Pan American and of Union. For 
the drainage problem would not be due to Trunkline’s expansion 
but to the withdrawal of gas by Pan American and Union for de- 
livery, whether to Trunkline or any other purchaser. And 
petitioner deliberately refrained from intervening in the Pan 
American and Union applications. 

The Claimed Anti-Trust Violation —Trunkline proposed in 
its certificate application to increase its purchases from Pan 
American and Union from 167,500 to 230,000 Mef per day. It 
further agreed that if upon redetermination the quantity ar- 
rived at by dividing the redetermined reserves by 8,000 ** ex- 
ceeds the contractual daily average quantity then in effect, and 
if Trunkline should then need more gas, the contractual daily 
average quantity is to be increased either to the extent of Trunk- 
line’s need for additional gas or to one eight-thousandth of the 
redetermined reserves, whichever is less (R. 668-672, 696- 
699).* The contracts also expressly provide “No such increases, 
however, shall ever cause Buyer's purchase obligations under 
offshore contracts to exceed a maximum combined daily average 
quantity of 265,000 Mcf” (R. 671, 699). 

In light of this limitation, petitioner is less than accurate in 
stating, “These agreements precluded [Trunkline] from buy- 
ing from Petitioner or any other producer so long as its Sellers’ 
(Pan Am and Union) present or future reserves in said field 
can meet Trunkline’s further needs” (Br. 25). That apart, no 
more is involved than that the constant drawdown of existing 
reserves causes pipelines to continually seek new supplies, and 
a supply from a field already tapped. often offers distinct ad- 
vantages over a new purchase requiring additional investment. 


2 See note 16, infra. pp. 15-16. 

To paraphrase this in simpler terms, if Trunkline needs more gas and 
the reserves on redetermination are found to be large enough, Trunkline 
will increase its purchases from Pan American and Union up to a specified 
amount. 
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Ignoring this, petitioner asserts that the provisionx for 
increasing the contractual daily average quantity, if needed, 
up to an amount derived from a ratio roughly designed to gear 
withdrawals to an exhaustion of the reserves in 20 years is 
“violative of the Sherman Act” (Br. 25). Petitioner refers to 
no provision of that Act nor to any case that sheds the slightest 
light on precisely what the alleged violation might be.* And 
petitioner’s broad-brush allegations are no more enlightening.’® 

The provision claimed by petitioner to violate some un- 
specified prohibition of the Sherman Act is common in the in- 
dustry ** and serves to assure producers that they will not be 


* Petitioner's citations in this connection (Br. 25-26), with one exception, 
go only to the general relevance of antitrust considerations, and the ex- 
ception, Lynchburg Gas Company v. F.P.C., — App. D.C. —, 336 F. 2d 942, 
is not in point. Petitioner (Br. p. 26), cites pp. 6-7 of the slip sheet opinion. 
Part II of the opinion begins at p. 6 and runs to p. 9. This part, however, 
is not the opinion of the Court since a majority of the panel (Judges 
Washington and Burger) expressly declined to concur in it. See pp, 13, 15. 
Page 6 contains the concluding paragraph of Part I of the opinion which 
holds that a buyer may be aggrieved by a tariff provision which is designed 
to restrain its freedom of action in obtaining its supply. At issue was a 
minimum commodity charge for “partial requirements” customers not re- 
quired of full requirements customers (p. 4). In the case at bar the 
purchaser is Trunkline. The only restraint imposed on it is the re- 
straint that every buyer accepts when it contracts to purchase fixed quan- 
tities or requirements from the contracting seller. 

* Petitioner seemingly does not allege that Trunkline’s earlier agreements 
to buy 167,500 Mcf per day from Pan American and Union were unlawfully 
restrictive nor that its agreements to increase its purchases to 230,000 Mcf 
per day illegally restrained competition. Presumably then, if Trunkline 
had unconditionally agreed to increase its purchases to 265,000 Mcf per 
day, that, too, would have been unexceptionable. Petitioner has proffered 
no reason for asserting that the latter agreement was unlawful because, 
instead of being unconditional, it was contingent both on Trunkline’s having 
need for that amount of gas and on the sellers’ ability to supply it. 

* See Gregg, Negotiating and Drafting Gas Purchase Contracts on Behalf 
of the Seller, 13th Annual Institute on Oil and Gas Law and Taxation 
(1962), pp. 117, 118: 

Probably the most usual form of quantity provision in current use 
obligates the buyer to take a minimum and maximum volume of gas 
daily, fixed in terms of a percentage of the seller's reserves and delivery 
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left with uncommitted reserves in quantitites too small to be 
of interest to other pipelines and to assure pipelines of the 
availability of dependable reserves. Such a provision is not 
only lawful under the Sherman Act in enabling gas reserves to 
be sold in their entirety where they prove larger than originally 
estimated, but conforms to the policy of the Natural Gas Act 
of not permitting abandonment of service prior to depletion 
of the reserve unless the public convenience and necessity are 
found to permit such abandonment. Section 7 (b); Sun Oil 
Co. v. F-P.C., 384 US. 170, 174. Indeed, petitioner's own agree- 
ment with Trunkline, filed with the Commission as petitioner’s 
Rate Schedule No. 3, binds Trunkline to purchase future needs 
from petitioner in the same manner as Trunkline’s agreements 
with Pan American and Union bind it to purchase future 
needs from them. Article IV of petitioner’s Rate Schedule No. 
3, section (1), after requiring an annual redetermination of 
reserves, provides: 

In the event that Buyer, as of January 1, 1950, has a 
market demand or potential market demand for such 
additional quantity or part thereof, and has not at that 
time made prior commitments ™ to others to purchase 

= 
capacity.* * * The minimum daily quantity is usually a million cubic 
feet of gas per day for each 7.3, 8, or 10 billion cubic feet of recoverable 
gus in the seller's reserves.” 
* * * * = 

The original minimum amount of gas is either specified in terms of 
Mef of gas where the amount of reserves is reasonably well known 
and agreed upon in advance, or the original minimum amount of gas 
is fixed by a subsequent reserve determination. Thereafter, provision 
is made for periodic redetermination of reserves with a minimum pe- 
riod (probably one year or more) between each redetermination. 
Se 

“The significance of the 1 to 7.3 ratio is that there are 7,300 days 
in the usual contract term [20 years]. 


See also Williams, Oi7 and Gas Laie, Vol. 4, sec. 724.1, n. 5. 

"This “prior commitments” escape clause for the buyer is paralleled in 
Trunkline’s contracts with Pan American and Union, These provide that 
Trunkline’s obligation to buy ndditional needs from these sellers is subject 
to the condition that “it is determined by Buyer that its then effective 
purchase obligations, as hereinafter defined, will not supply Buyer's needs 
for additional gas” (R. 669, 697), Actually these contracts are less re- 
strictive than petitioner’s in the respect that they limit the quantity of gas 
Trunkline is required to take (265,000 Mcf ; R. 671, 699), whereas petitioner's 
contract has no quantity limitation. 
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gas for supplying such demand, Buyer at Seller's elec- 
tion shall be obligated to purchase under the terms of 
this contract such additional quantity, or that part 
thereof, as may be necessary to satisfy or supply such 
demand. 


So also, petitioner’s contract with American Natural Gas Co. 
(predecessor to American Louisiana), filed with the Commis- 
sion as petitioner’s Rate Schedule No. 7, provides for redeter- 
mination of reserves during the first, third and fifth years of 
the contract and, if increased reserves are shown thereby, the 
buyer agrees, at the seller’s option, to increase its commitment 
to purchase by amounts up to 400 billion, 400 billion and 200 
billion cubic feet respectively. 

We do not suggest that, if the antitrust allegation had sub- 
stance, petitioner’s own malefaction would make it less sub- 
stantial. We do submit, however, that in light of the wide- 
spread use of the provision sought to be made suspect and 
particularly in light of petitioner’s own use of it, petitioner had 
to do more to gain entry to the case than merely utter the 
words, “Sherman Act” as though they were a magical “open 
sesame.” In light of the holdings that requirements contracts 
are not per se barred by the Sherman Act,’* petitioner had the 
burden of showing in its petition that Trunkline’s agreements 
with Pan American and Union were beyond the borders of im- 
munity indicated by the cases. Cf. Pittsburgh Radio Supply 
House v. F.C.C., 69 App. D.C. 22, 98 F. 2d 303, 305-306; Na- 
tional Broadcasting Co. v. F.C.C., 76 App. D.C. 238, 132 F. 2d 
545, 557-558, affirmed, 319 U.S. 239. Petitioner did nothing to 
sustain this burden. 

There is no requirement that the Commission must afford 
a hearing upon the sufficiency of an allegation that as a matter 
of law is legally insufficient. See F.C.C. v. WJR, The Good- 
will Station, 337 US. 265; Sun Oil Co. v. F.P.C., 256 F. 2d 
233, 240-241 (C.A. 5), certiorari denied, 358 U.S. 872. Ac- 
cordingly, the Commission was thoroughly justified in declin- 
ing to accept petitioner’s ipse dixit that the Sherman Act had 
been violated (R. 959-960). 


* See, for example, Tampa Electric Co. v. Nashville Co., 365 U.S. 320, 335. 
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II. Denial of intervention was a reasonable exercise of the 
Commission’s discretion 


Since petitioner had no standing to intervene as of right, the 
remaining question is whether the Commission was arbitrary 
and capricious in denying petitioner leave to intervene because 
its allegations did not show any interest of such nature that 
its participation might be in the public interest under Rule 
1.8(b)(3). supra, p. 9. That the denial was a reasonable 
exercise of discretion is obvious from the transparent triviality 
of the issues tendered by petitioner. These, in addition to the 
Sherman Act question, discussed above, consisted of alleged 
doubts both as to economic feasibility and Trunkline’s willing- 
ness to comply with the Act and regulations arising from Trunk- 
line’s non-payment of petitioner’s favored-nation rate in- 


creases. 

Economic feasibility—Petitioner made no suggestion of 
error or fault in Trunkline’s estimated cost and revenue figures 
(R. 146-155) supporting economic feasibility. Instead, it 
seized upon Trunkline’s statements, in its abortive efforts to ob- 
tain a reduction in petitioner's prices. that petitioner's rates of 


20¢ and 24.05¢ respectively for Texas and South Louisiana gas 
placed it at a competitive disadvantage. Petitioner couples this 
with Trunkline’s offer to purchase gas from petitioner at 14¢ 
and 15.3¢ and concludes that Trunkline’s proposal to pay 19.5¢ 
for offshore gas to Pan American and Union also would neces- 
sarily involve competitive disadvantage, which petitioner 
equates with economic nonfeasibility (Br. 4-6, 20, n. 27). 

Tt is clear, however, that Trunkline’s offer to pay 14¢ and 
15.5¢ for gas does not mean that any price above that makes 
its resale economically infeasible. Moreover, petitioner simply 
ignores the fact that Pan American and Union have agreed to 
reduce their prices to Trunkline for offshore gas under their 
earlier contracts and that this, together with purchases of ad- 
ditional gas, all at 19.5¢, puts Trunkline in as good a position 
as any other pipeline buying gas at the present in Southern 
Louisiana. And petitioner made no allegation that even re- 
motely challenged the showing made in Trunkline’s application 
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that the new gas purchases would be resold at a reasonable 
profit to Trunkline. 

Petitioner’s allegations raised no substantial issue as to eco- 
nomic feasibility and, on the basis of the staff’s investigation 
(R. 959) and of Trunkline’s unchallenged estimates, the Com- 
mission found that the proposal was economically feasible. 

Trunkline’s willingness to comply with the Act.—By this 
question petitioner seeks to exploit Trunkline’s resort to 
self-help to oppose petitioner’s favored-nation rate increases. 
Trunkline filed its petition for a declaratory order as to their 
contractual legality in October, 1963 (Pet. Br. 20a). That 
same month, no doubt in the hope that the Commission would 
grant relief and make it retroactive to the date of the filing 
of the petition, it began tendering payment at less than the 
filed rates (Br.4). Wedo not undertake to defend that action. 

We shall assume here that this was contrary at least to the 
spirit of the Act and regulations. This does not mean that 
Trunkline’s conduct reflected such contumacy and defiance as 
to warrant doubts as to its qualification to be granted a certifi- 
cate of public convenience and necessity. Petitioner does not 
charge moral turpitude; besides, willingness to comply with 
the Act is not a personal or character requirement similar to 
that bearing on program content in the Communications Act. 

In any event Trunkline’s willingness to abide by the statu- 
tory and regulatory requirements is a matter so lacking in po- 
tentiality for factual development and so completely within 
the realm of the Commission’s judgment and discretion as to 
make a hearing on that question not only superfluous but an 
impediment to the prompt effectuation of the substantial rate 
reduction involved. It is sufficient to note that Trunkline has 
been in operation for many years (R. 942), and that its tender of 
less than the filed rates was the only act of non-compliance with 
which it had been charged; also that, as the Commission ob- 
served, it promptly complied with the Commission’s order to 
pay the amounts due petitioner at the latter’s filed rates (R. 
960). In these circumstances, it was a patently reasonable 
exercise of the Commission’s discretion to decline to divert its 
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limited resources from pressing and important matters of sub- 
stance to a wasteful overconcentration on minutiae and to 
determine that there was no serious basis for doubting Trunk- 
line’s ability and willingness to comply with the Act and 
regulations. 


III. The hearing requirements of the act were fully complied 
with 

Section 7(c) of the Natural Gas Act, 15 U.S.C. 717{(c) pro- 
vides in relevant part: 

* * * the Commission shall set the matter for hearing 

and shall give such reasonable notice of the hearing 

thereon to allinterested persons * * * 
This the Commission did. It published notice of Trunkline’s 
application and advised that protests or petitions to intervene 
could be filed on or before February 17, 1964 (R. 899-901). 
Petitioner alone appeared in opposition and sought a hearing. 
The Commission found that intervention by petitioner would 
not be in the public interest. 

A hearing was held March 20, 1964, under Rule 1.32(b),” 
Trunkline’s application and supporting exhibits were put into 
the record and, there being no other offer of evidence, 
request for cross-examination, or opposition, the application 
was granted (R. 940-943). 

Petitioner’s argument that there was no hearing (Br. 21) 
seems to be based on the assumption that opposition is a sine 
qua non to a hearing and that if no party to the proceeding 
wishes to oppose, someone must be found to do so, even if not 
otherwise eligible to participate. The statement is its own 
refutation. It would be difficult to conceive of a more wasteful 
dissipation of the resources and energies of the Commission 
than such preoccupation with opposition for the sake of opposi- 
tion and hearing for the sake of hearing. 

Petitioner’s statement of the issue merely obscures it. Had 
petitioner wrongly been denied intervention that would have 
been improper. And had petitioner been allowed to intervene 
and then been denied a hearing, that, too, would have been 
improper. But the absence of other opposition did not, as pe- 


” E.P.C,, Rules of Practice and Procedure, 18 CFR 1.32(b) ; see Appendix, 
infra, p. 23. 
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titioner suggests, make the denial of intervention wrongful. 
In short, the Act makes no provision for devil’s advocacy and 
petitioner was not entitled to intervene simply because no one 
properly in the case, including the staff, saw any need for cross- 
examination, other testimony or evidence or, indeed, opposi- 
tion. 
CONCLUSION 

For the foregoing reasons the Commission’s denial of Supe- 
rior’s petition to intervene in the Commission proceeding on 
Trunkline’s application for certificate authority to expand serv- 
ice and reduce its rates should be fully affirmed. 

Respectfully submitted. 


Ricuarp A. SoLomon, 
General Counsel, 
Howarp E. WAHRENBROCK, 
Solicitor, 


Rosert L. RvssELL, 
Assistant General Counsel, 


IsraEL CoNnvVISSER, 


Attorney, 
For respondent. 


Federal Power Commission, 
Washington, D.C., 20426. 
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is a necessary prerequisite to any certification under the 
Act. 


Of course, “willingness” if not ability, is a subjective 
matter; however, intent is found on the basis of overt acts. 
Tt is not necessary to explore whether Intervenor’s past 
derelictions would prevent future certification for all time. 
When at the very time one secks an application, it is acting 
contrary to the letter or spirit of the Act and regulations, 
it should be required to explain such actions and to make a 
reasonable showing of bona fide intent to refrain from such 
action in the future. 


PETITIONER'S PLEADINGS 


Based on Panhandle Eastern Pipe Line Company v. Fed- 
eral Power Commission (3 Cir, 1955), 219 F. 2d 729, and 
Cincinnati Gas & Electric Company Vv. Federal Power Com- 
mission (1957), 101 U.S. App. D.C. 1, 246 F. 2d 688, Inter- 
yenor contends Petitioner’s pleadings here and those below 
do not allege aggrievement. They do not include a “naked 
assertion” of aggrievement, which was condemned in said 
Panhandle case. Specific facts and matters which form the 
basis of aggrievement are alleged, footnote 3, infra, Such 
allegations show potential direct and immediate injury to 
recognized economic and financial interests of Petitioner, 
and that such interests necessarily will be affected by 
Respondent’s determination of the issues inherent in the 
procecdings below. This is sufficient under City of Pitts- 
burgh, supra. 


CONCLUSION 


Wnererore, Prettrioner RespECTFULLY Susmits THAT 
Respondent’s Order denying Petitioner the right to inter- 
vene below should be reversed and vacated, and that Re- 
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spondent be directed to reopen and rehear the application 
on its merits with Petitioner a full party to said reopened 
proceeding. 


Respectfully, 


/s/ H.W. Varner 


Roxuanp B. Voicut Murray CHristran 
1504 Chamber of H. W. Varner 
Commerce Bldg. P. O. Box 1521 
Houston, Texas 77002 Houston, Texas 77001 


Attorneys for Petitioner, 
The Superior Oil Company 


APPENDIX 


Section 1.32(b) of the Commission’s Rules of Practice and 
Procedure. 18 CFR 1.32(b), reads as follows: 

Noncontested proceedings. In any proceeding re- 
quired by statute to be set for hearing, the Commission 
when it appears to be in the public interest and to the 
interest of the parties to grant the relief or authority 
requested in the intial pleading, and to omit the inter- 
mediate decision procedure, may after a hearing during 
which no opposition or contest develops, forthwith dis- 
pose of the proceedings upon consideration of the plead- 
ings and other evidence filed and incorporated in the 
record; Provided, (1) the applicant or initial pleader 
requests that the intermediate decision procedure be 
omitted and waives oral hearing and opportunity for 
filing exceptions to the decision of the Commission: and 
(2) no issue of substance is raised by any request to be 
heard, protest or petition filed subsequent to publication 
in the Federal Register of the notice of the filing of 
an initial pleading and notice or order fixing date of 
hearing, which notice or order shall state that the Com- 
mission considers the proceeding a proper one for dispo- 
sition under the provisions of this section, and shall 
otherwise conform with the requirements of § 1.19. Re- 
quests for the procedure provided by this section may 
be contained in the intial pleading or subsequent request 
in writing to the Commission. The decision of the Com- 
mission in such proceeding after noncontested hearing, 
will be final, subject to reconsideration by the Commis- 
sion upon application for rehearing as provided by 
statute. 
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In THE 


United States Court of Appeals 


For Tue Disrricr or CoLuMBra Crrcuir 
No. 18,741 


Tre Superior Or CoMPANY, 
Petitioner, 
v. 


FeperaL Power ComMISsION, 
Respondent, 
TRUNKLINE Gas CoMPANY, 
Intervenor. 


Ow Petition For Review or ORDERS OF 
Tue FEepERAL PowFR ComMISSION 


REPLY BRIEF OF PETITIONER 


Now comes The Superior Oil Company, Petitioner, in 
reply to Brief for Respondent Federal Power Commission 
(Com. Br.) and Brief for Intervenor Trunkline Gas Com- 
pany (Tr. Br.). 


Before consideration of the points raised by the respective 
Briefs, we deal momentarily with the fact that each of said 
Briefs, rather than secking to support Respondent’s Orders 
on the basis therein articulated, the real issue before this 
Court, seek to show that Respondent’s later action issuing 
the applied for certificate of public convenience and neces- 
sity was proper upon the basis of the applicant’s allegations 
and Respondent Staff's investigation, notwithstanding that 
Petitioner had been denied the opportunity to disprove, 


1 Burlington Truck Lines, Inc. v. United States (1962), 371 U.S. 
156, 168-69. 
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rebut, or diseredit such allegations or to otherwise show 
that said application was not required by present or future 
public convenience and necessity. 


Further, said Briefs would seek to rebut or diseredit 
allegations of the intervention petition by developments and 
Commission orders not only subsequent to the filing of said 
intervention but even subsequent to its denial on March 19, 
1964. The lack of merit to this approach is fully disclosed 
by Petitioner’s Initial Brief (Pet. Br. Pg. 22) and the 
following decisions: Public Service Commission of the 
State of New York v. F.P.C. (1960), 109 U.S. App. D.C. 66, 
72; 284 F. 2d 200, 206; National Coal Ass'n. v. F.P.C. (1951), 
83 U.S. App. D.C. 185; 191 F. 2d 462; Alston Coal Co. v. 
F.P.C. (10 Cir. 1948), 187 F. 2d 740, 741. 


Turning to the points raised in the respective opposing 
Briefs we wish first to observe that they do not seek to 


distinguish or explain the cases primarily relied on by Peti- 
tioner® and that many of the points raised have been ade- 
quately replied to in our Initial Brief and will not be here 
repeated. 


RIGHT TO INTERVENE 


Respondent (Com. Br. Pgs. 8-17) contends that Petitioner 
had no right to intervene in the proceedings below® and 


2 City of Pittsburgh v. F.P.C., 99 US. App. D.C. 113, 237 F. 2d 
741 and National Coal Ass’n v. F.P.C., 89 U.S. App. D.C. 135, 
191 F, 2d 462, 


3 Intervenor (Tr. Br. 14) states Petitioner did not claim a right 
to intervene in the original petition but sought intervention 
only in the publi¢ interest. This is clearly wrong. The inter- 
vention petition alleged specific matters which in themselves 
established Petitioner’s right to intervene, i.e. 


1) Creditor status related to economic feasibility and finan- 
cial stability. 


° 
o 


that such was discretionary with it. Unquestionably the Act, 
Sec. 15(a), and Respondent's Rules of Practice and Pro- 
cedure, Section 1.8, are couched in the permissive term 
“may”. However, judicial construction is clear that parties 
with economic or fimancial interests which may be directly 
and adversely affected by the Commission order to be 
entered in a proceeding have a legal right to intervene 
therein and denial of such right is legal error. See Peti- 
tioncr’s Brief Pages 13-17 and most particularly National 
Coal Ass'n. v. F.P.C., supra: 


“We think it clear that any person who would be 
‘aeerieved’ by the Commission’s order, such as a com- 
petitor, is also a person who has a right to intervene.” 
(Pg. 467). 


Memphis Light, Gas & Water Div. v. F.P.C. (1957), 100 
U.S. App. D.C. 205, 248 F. 2d 628, cited by Respondent, 
docs not support the Respondent's position but is consistent 
with our contention. Memphis made no allegations to show 
a direct interest in the issues before the Commission, or 
that such interest would be affected by the order to be 
entered. This was the basis for the statement “absent a 
showing of Memphis of entitlement to intervention as of 
right, * * *” the Commission had diseretion to permit or 
refuse intervention. There is no such “absence” here, foot- 
note 3, supra. Moreover, Memphis had been granted full 
intervention in the prior pipeline certificate hearing where 


2) Unsold gas and drainage related to the supply contract 
provision precluding purchase from Superior. 


3) Contract and order violations related to willingness and 
ability to perform of the applicant. 
It concluded “ * * * * The stated rights and interests of Supe- 
rior justify intervention by it under the Act.” (R. 905-910) 


Throughout the Petition it was also pointed out, conjunc- 
tively, that intervention was in the publie interest. 
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“the same interest” had been fully explored and determined 
to be insufficient to establish aggrievement, 243 F. 2d at 
634. Further, Memphis was granted limited participation 
in the producer cases, and was not aggrieved by the order 
there entered because “The Commission complied, in es- 
sence, with both requests.” contained in its statements and 
briefs. The clear implication of Memphis, which recognized 
the above holding in National Coal Ass’n, supra, is that if 
it had been shown, as Petitioner here did show,‘ that it had 
a direct interest which might be adversely affected, it would 
have had “entitlement to intervention as of right”. 


Since the presence of an economic or financial interest 
which may be directly and adversely affected by the order 
to be entered is by the courts frequently equated to 
“aeorievement”, we consider the “right” to intervene fur- 
ther below. 


PETITIONER’S AGGRIEVEMENT 
A. Creditor Status — Respondent’s Brief, Pg. 10, recog- 


‘g. 
nized that Petitioner claimed potential aggrievement be- 
cause of its creditor status under a long term contract and 
because of the alleged antitrust violation in Trunkline’s 
proposed supply contracts with the resulting damage from 
drainage.® 


Respondent’s argument that Petitioner’s status as a 
creditor does not give it an interest in the continuing finan- 
cial stability of a debtor justifying intervention is bottomed 


4The allegations of Petitioner have not been denied and under 
City of Pittsburgh v. F.P.C. (1956), 99 U.S. App. D.C. 113, 
237 F. 2d 741, 749: 

“If these claims are true, Pittsburgh has standing to 
challenge the order. * * * * But Pittsburgh’s standing must 
be taken as proven, because proof was forestalled.” (Foot- 
note omitted.) 

5 Drainage as a ground of aggrievement was included in Petition 
For Rehearing before Respondent (R. 948 and R. 949). 
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on the proposition that the same status would apply to all 
erediors. This is true. Every ereditor, like every security 
holder, necessarily will have an interest which will be ad- 
versely affected by every expansion of a debtor that is not 
economically feasible. Every creditor extends credit, or 
enters into a long term supply agreement in the light of 
the financial structure then existing or that proposed in an 
expansion situation. Any detriment to the financial structure 
relied upon necessarily adversely affects the creditor or 
other long term contracting party. It is not necessary in a 
petition to intervene to show the extent to which a debtor’s 
financial structure may be impaired. The fact of some im- 
pairment is sufficient. The full extent of the impairment of 
financial stability and the impact of such impairment from 
a particular proposal would necessarily be a matter in issue 
in the hearing on the merits. As said in City of Pittsburgh 
v. F.P.C., supra: 


“Tf these claims are true, Pittsburgh has standing 
to challenge the order. Though rate increases would 
occur only in the future, there is nevertheless an im- 
mediate injury: the exhaustion of the Kosciusko line’s 
‘cheap expandability’. It is argued, however, that there 
has been no showing of the likelihood of future expan- 
sion of natural gas deliveries or of the effect of such 
expansion upon consumers. But Pittsburgh’s standing 
must be taken as proven, because proof was fore- 
stalled.” (Emphasis added.) 


We have pointed out above that a creditor of an applicant 
has a right to intervene when the application proposes an 
expansion which is not economically feasible (infra. Pg. 3), 
but we wish to here respond to the “transparent triviality” 
statement, and Intervenor’s position that since it was not 
alleged that the expansion was in fact uneconomic its ques- 
tionableness is meaningless (Tr. Br. Pg. 18). 
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First: The details of the estimated cost and revenue 
figures could properly be examined into only in a hearing 
which Petitioner was denied. Petitioner challenged the over- 
all economies of the expansion on the basis of Trunkline’s 
assertions in a prior matter. There it sought to reduce Peti- 
tioner’s rates, which were the same as those of Pan Ameri- 
can Petroleum Corporation and Union Oil Company of Cali- 
fornia, purchasers from Trunkline in the same (Block 14) 
field. In taking such action against Petitioner, Trunkline 
said: “For more than four years such prices have put 
Trunkline at a competitive disadvantage in the development 
of its service in the markets which it serves”, for which 
reason it reduced Petitioner’s rates to 15.5¢ per MCF, which 
it asserted “will help to reduce this adverse impact on 
Trunkline and its markets”.® In the face of this position, a 
proposed expansion to cost $8,700,000.00 with new gas sup- 
ply at 19.5¢ per MCF would appear to worsen “this adverse 

® The matter referred to is Trunkline Gas Company v, The Supe- 

rior Oil Company, F.P.C. Docket RI64-273 — Petition for 
Declaratory Order. This petition was filed by Trunkline 
October 25, 1963. Therein Trunkline recited the then effective 
rates of Superior for sales of gas to it, but alleged that such 
prices for more than four years had placed it at a “competitive 
disadvantage in the development of its service”, for which rea- 
son, among others, it had determined to reduce the prices pay- 
able to Superior to “help reduce this adverse impact on Trunk- 
line and its markets”, 

The Petition unequivocally stated that Trunkline concur- 
rently therewith was paying, and would thereafter pay, only at 
the reduced rates for monthly remittances due until the Com- 
mission should, by order, determine Superior’s just and reason- 
able rates. [t followed that course of action. 

The Commission by “Declaratory Order Requiring Pay- 
ment of Legally Effective Rates”, issued March 9, 1964, held 
that Trunkline’s said action was “unjustified” and ordered it to 
recompute all such payments at the previously effective rates. 
Trunkline mailed checks in the amounts of such payments on 
March 30, 1964, although rehearing was pending by Superior 
on the March 9, 1964 Order which did not provide for an inter- 
est recovery by Superior. The rehearing was granted by further 
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impact on Trunkline” even though the 19.5¢ per MCF 
price meant an overall reduction in prior prices paid by 
$2,000,000.00 when the latter amount, plus $6,600,000.00 
additional was to be lost by immediate rate reduction, At 
best the adverse impact previously asserted has not been 
relieved but has been continued at a cost of $8,700,000.00. 


Second: Respondent and Intervenor (Com. Br. 19, Tr. 
Br. 20) would support the order below on the ground that 
the above challenge of the economic feasibility of the pro- 
posal raised no “sybstantial issue” (Com. Br. 19) or was 
“ytterly meaningless” (Tr. Br. 18), because in a separate 
matter, Trunkline Gas Co., Docket RP64-19, Respondent 
had approved a rate reduction of $8,600,000.00 for Inter- 
venor, We showed in our prior Brief (Pet. Br. 21) that 
resolution of issues raised in this proceeding based on 
“eonferences” with the Commission Staff, and said Staff's 
“eontinual review”, to which Petitioner was not a party, are 


no substitute for the public hearing required by See. 7(c) 
and See. 7(e) of the Act. Also, that action taken by Re- 
spondent in another matter, ten (10) days later, can provide 
no proper basis for the denial of intervention order in 
this case. 


Intervenor finds this “incomprehensible” because notice 
of the rate reduction proposed, and provision for protest on 
or before March 16, 1964, was published February 28, 
1964. This is not accurate. The notice, dated February 28, 
1964, was not published until March 4, 1964, 29 F.R. 2956, 
and it provided for “comments” not protests. Of course, as 


Commission Order of April 15, 1964 which required payment of 
interest on a part of the defaulted amounts. 

On petition for, and denial of further rehearing, Superior 
sought judicial review, asking for full interest recovery. This 
matter is now pending before the United States Court of Ap- 
peals For The Fifth Cireuit. The remaining amount involved 
is $33,212.67 plus interest thereon. 
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previously stated, the order for rate reduction was issued 
March 30, 1964. It is extremely doubtful that a comment filed 
in accordance with the published notice would have received 
any greater consideration than that granted the more sig- 
nificant Intervention and protest which was then on file, 
and was summarily denied. 


Respondent further claims that it is “improbable and 
wholly ineredible that Congress intended to disseminate so 
widely and so indiscriminately the power to interfere with 
the Commission’s duty * * *,” ete. as to allow creditors 
of applicants a right to intervene (Com. Br. Pg. 10). The 
Act speaks for itself: “* * * interested consumers or 
security holders, or any competitor of a party” may inter- 
vene, Sec. 15(a). This same type of argument was made 
in very nearly the same language in Associated Industries 
v. Ickes (2 Cir. 1948), 1384 F. 2d 694, 707: 


“Respondents contend that Congress could not have 
intended to construe Section 6(b) to include consumers, 
because such an interpretation will open up the ‘possi- 
bilities of separate lawsuits by hundreds of thousands 
of individual consumers’ attacking Commission orders, 
with the result of impairing the effective administra- 
tion of a statute designed for the stabilization of the 
coal industry. But there are no such horrendous 
possibilities,”’? 


7This type of argument seems to have been recognized by this 
Court in Memphis Light, Gas & Water Div., supra, footnote 14, 
to that decision; however, it is to be noted that based on more 
experience, the current practice of the Commission is to grant 
intervention to practically all gas distributors (city gate cus- 
tomers) in producer certificate proceedings where the field 
prices at issue, directly, or even indirectly, might affect the 
ultimate charges to them. <As an illustration only see Sinclair 
Oil & Gas Company, et al., F.P.C. Docket Nos. G-16760, et al., 
Order issued June 8, 1964, F.P.C. ....... permitting inter- 
vention by United Gas Improvement, Philadelphia Gas Works 
Division, Long Island Lighting Company, and Philadelphia 
Electric Co. in some 48 separate producer certificate cases. 
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See also Virginia Petroleum Jobbers Ass'n. Vv. F.P.C. (1959), 
105 U.S. App. D.C. 172, 265 F. 2d 364, 367, footnote 1, 
where the Commission was held to have no right to deny 
intervention because such might prolong a proceeding or 
make it unmanageable. 


In National Coal Ass’n. v. F.P.C., supra, it was contended 
that representatives of coal miners and of railway workers 
were not “competitors” of a natural gas company and 
therefore were not within the class entitled to review. This 
contention was rejected, the Court holding: 


«* © * * The employees of competing companies, as 
much as the owners thereof, have a sufficiently direct 
relationship to the subject matter of the Commission’s 
order to be ‘aggrieved’.” 


In the light of the above decision holding “competitors” 
to include employees of a competitor within Congressional 


intent, it would seem most illogical to narrowly construe 
“security holders” used in the same phrase of the Act as 
not including creditors. Particularly are supplier-ereditors 
under long term contracts, such as Petitioner, interested 
like “security holders” in the existing and long term finan- 
cial stablility of a debtor or purchaser. 


B. Antitrust and Drainage — First, the opposing Briefs 
here contend that the issue of “drainage” is unavailble be- 
cause same was not carried forward in the Petition For 
Rehearing below (Com. Br. Pg. 12, Tr. Br. Pg. 24). 


There is and never was a separate “issue” of drainage. 
The fact of drainage, from which flows Petitioner’s eco- 
nomic interest which is aggrieved by the antitrust quality 
of Trunkline’s supply contracts, has always been a part of 
Petitioner’s contentions herein (R. 949-950). 
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Second, the matter of drainage is not moot as contended 
(Com. Br. 13). In the Matter of The Superior Oil Company, 
F.P.C. Docket No, G-6067, Superior sought by motion to 
modify a previously issued permanent certificate order. 
Said order certificated a sale to American Louisiana Pipe 
Line Company of 11% trillion cubic feet of gas to be produced 
from two onshore fields and three offshore fields in the 
Gulf of Mexico. The term of the related gas sale contract is 
measured by volumes sold, not time. The contract contem- 
plated that to the extent that the onshore field reserves 
were sufficient, the entire amount of gas to be sold there- 
under would be produced from the onshore fields. To date 
no gas under that contract has been delivered from the 
offshore fields, which were essentially to be used as “back- 
up” supplies if the onshore fields were not sufficient to ful- 
fill the whole contract. It now appears that the onshore 
fields will not alone satisfy the contract quantity. 


In an effort to alleviate the damage it was suffering by 
drainage in the Block 14 Field, Superior entered into an 
amendment of this contract which would have permitted 
Superior to substitute gas from the Block 14 Field for that 
certificated from the offshore fields. The substitution con- 
templated construction by Superior of a pipeline to shore. 
The offshore fields to be climinated had estimated recover- 
able gas reserves of 265,000 MMCF, which, when considered 
with the reserves of the onshore fields, were sufficient to 
back up and meet the contract volumes of 11% trillion eubic 
feet. The Block 14 Field reserves at the time of the amend- 
ment were estimated to amount to 700,000 MMCF, of which 
no less than 500,000 MMCF were tested, proven, recover- 
able reserves. If this contract amendment, and substitution 
of source of supply thereunder, had been approved by the 
Commission, Superior would still have had at least 235,000 
MMCF of gas available for other sales (this would permit 


11 


a delivery of approximately 99,000 MMCF per day for 
22 years if no further recoverable gas reserves were found). 


The contract amendment was conditional upon Commis- 
sion certification without other change in the terms of the 
prior certification order. Notwithstanding Petitioner's most 
diligent efforts the Commission refused such certification 
without drastic amendment of the prior certificate. Because 
of the unsatisfactory conditions required by the Commis- 
sion for certification of the substitution proposed, the con- 
tract amendment authorizing such substitution never be- 
eame effective. Thus, this substitution arrangement, if 
approved, would not have eliminated Petitiouer’s drainage 
injury although it would have been reduced in scale. Since 
the substitution proposed never reached fruition, Petitioner 
has had no relief from drainage, and its entire Block 14 
Field recoverable gas reserves, now augmented in amount, 
are unsold. 


Third, Respondent found that Intervenor’s supply con- 
tracts are not unusual or in restraint of trade any more 
than other agreements to buy from newly added wells or 
acreage before seeking other supplies (Order May 5, 1964, 
Pet. Br. Pg. 9a). Respondent (Com. Br. Pgs. 14-17), seeks 
to support this contention and quotes, Pg. 16, the usual 
provision of this type from Petitioner’s Rate Schedule No. 
3, This quotation serves to illustrate the point. 


The normal provision is to buy Seller’s gas found avail- 
able on redetermination of reserves when Buyer “has not 
at that time made prior commitments”. The complained 
of provision in Trunkline’s instant supply contracts is to 
buy such additional gas found available after April 1, 
1964 if not precluded by its “then effective purchase obliga- 
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tions as hereinafter defined”, but the referred to definition 
is “Buyer’s purchase contracts entered into prior to June 
1, 1963 (Pet. Br. footnote 3, Pg. 3), NOT at the time of 
redetermination. 


To mect its obligations to these Sellers, Trunkline may 
not enter into other purchases, except for inconsequential 
distress gas, so long as the supply from Pan American 
Petroleum Corporation and Union Oil Company of Cal- 
ifornia in this field will meet their future requirements. 
This is the restraint of trade complained of. It aggrieves 
Petitioner as an adjoining leaseholder in the same field. 
Petitioner’s gas would normally offer distinct purchase ad- 
vantages to Trunkline (Com. Br. Pg. 14), and this gas for 
some years has been drained by Trunkline’s purchases. 
The above contractual limitation on other purchases must 
be considered in the light of Trunkline’s refusal to negotiate 
with Petitioner for its gas here involved at the time it was 
agreeing to further purchases from the same field from 
others. Said agreement and the attendant circumstances 
clearly raise an issue of antitrust violation which the Re- 
spondent could not properly resolve without at least inquiry 
into the underlying facts.’ 


Lastly, it is contended that the issue of aggrievement by 
reason of drainage and the antitrust quality of Trunkline’s 
supply contracts could be raised only in the producer-sup- 


® The “full requirements” cases cited (Com. Br. Pg. 17) afford 
it no support. Tampa Electric Co. v. Nashville Coal Co. (1961), 
365 U.S. 320, 81'S. Ct. 623, points out that: 

“It may well be that in the context of antitrust legisla- 
tion protracted requirements contracts are suspect, but they 
have not been declared illegal per se.” 

And: 


“ =" * * particularized considerations of the parties’ opera- 


tions are not irrelevant.” 
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plier hearings.” We have sufficiently answered this matter 
in our prior Brief, Pgs. 26-27, and only here reiterate that 
it was Trunkline who had refused to consider purchase of 
Petitioner’s gas while negotiating for that of others in the 
same field, the taking of which would cause additional 
drainage from Petitioner’s leases in the same field, and it 
was Trunkline who by agreement precluded itself from any 
near future purchases of other gas. 


TRUNKLINE’S WILLINGNESS AND ABILITY 
TO COMPLY WITH THE ACT 


Respondent, while not undertaking to defend Trunkline’s 
“self-help” action’? which arbitrarily reduced Petitioner’s 
rates contrary to Respondent’s prior orders, which action, 
it states, was “contrary at least to the spirit of the Act 
and regulations”, would refuse to consider this issue because 
it is lacking in “potentiality for factual development” (Com. 


Br. Pg. 19) and because “moral turpitude” was not charged. 


Intervenor asserts said action was not in violation of any 
order nor has such a finding ever been made (Tr. Br. Pgs. 
90-21). It then says in any event the matter cannot be con- 
sidered, otherwise any supplier could raise it in all future 
Trunkline cases. 


We submit that Trunkline’s unilateral action reducing 
Petitioner’s rates clearly violates Section 4(d) of the Act 
which prohibits any change in rate “by any natural-gas 


9 They do not consider the holding of Respondent in Lone Star 
Gathering Company, F.P.C. Docket No. CP62-179, issued Oc- 
tober 17, 1962, 28 F.P.C. 683, denying an intervention which 
sought to raise issues of “ratable production of natural gas, 
the correlative rights of producers and proration of production 
« ***” See also Reserve Oil and Gas Co., F.P.C. Docket 
G-4720, et al., issued April 2, 1964, .... FP.C.....0 


10 See footnote 6, supra. 
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company”, and Respondent’s Order of March 9, 1964, find- 
ing such action to be “unjustified” so holds.!! We might 
borrow Intervenor’s own words “* * * the Commission 
exercised more restraint than was warranted, under the 
circumstances” in the language of the March 9, 1964 Order. 


Even if Trunkline’s action is deemed only contrary to 
the spirit of the Act and regulations, such action clearly 
raises the issue of its qualification for a certificate of public 
convenience and necessity, which, when timely raised, should 
be explored by public hearing. 


This is a publi¢ interest issue which Petitioner, with 
private rights involved,!® raises for vindication under the 
rule of Associated Industries of New York State, Ine. v. 
Ickes (2 Cir, 1943), 134 F. 2d 694, 705: 


“Tf, then, one is a ‘person aggrieved’, he has authority 
by review proceedings under See. 6(b) to vindicate the 


public interest involved in a violation of the Act by 
Respondents, even if he can show no past or threatened 
invasion of any private legally protected substantive 
interest of his own.” 


It should be a matter of primary public interest to see 
that regulated companies comply with administrative 
orders, An applicant’s ability and willingness to so comply 


See Tr, Br. Appendix, Pg, 17a-18a, last paragraph of Findings, 
and Paragraph (B) of “Order”. 


* Petitioner has been privately injured by having to stand the 
cost and expense of participation in the “Declaratory Order” 
hearing, footnote 6, supra, which is not yet concluded, and the 
possible loss of interest on money due it which amounts to over 
$32,000. Petitioner has a further private interest in that it is 
bound by Respondent’s orders, and is a supplier to Intervenor 
under a long term contract. Thus, it is vitally interested in 
seeing that its Buyer, subject to the same regulatory agency, 
complies with orders applicable to said Buyer. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


Tn the opinion of Intervenor, the questions are: 


1. Did the Commission abuse its discretion in deny- 
ing intervention in a pipeline certificate proceeding to 
an independent producer whose controversy with that 
pipeline was meanwhile disposed of favorably to the 
producer, and whose available gas reserves were mean- 
while certificated to another pipeline at the request of 
such producer, leaving as a basis for attempted inter- 
vention, the producer’s status as a general creditor 
during a few days each month until it receives pay- 
ment for its gas? 


2. May a petitioner which has not alleged that it is 
aggrieved, maintain a review of a Commission order 
denying it intervention in a pipeline certificate pro- 
ceeding in which its previously asserted claims had 
either become moot or were so lacking in merit as to 
permit their summary disposition by the Commission? 
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BRIEF FOR INTERVENOR TRUNKLINE GAS COMPANY 


COUNTER-STATEMENT OF THE CASE 


This case involves the attempt by Superior Oil Com- 
pany (Superior) to intervene in a Federal Power Commis- 
sion certificate proceeding in which Trunkline Gas Com- 
pany (Trunkline), an interstate pipeline, proposed to in- 
crease its sales to existing utility customers so as to enable 
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Trunkline to reduce its rates to all of its customers. Trunk- 
line’s rate reductions, amounting to $8,600,000 per year, 
were based upon voluntary decreases in the cost of gas 
which Trunkline had negotiated with two of its major sup- 
pliers, and upon economies from the ‘‘cheap expansibility’’ 
of this project, as foretold by this Court in a previous 
Trunkline expansion ease, Battle Creek Gas Company v. 
FPC, 281 F. 2d 42 (1960). 


The rate reduction and expansion programs had the sup- 
port of state regulatory authorities and, of course, Trunk- 
line’s utility customers all of whom would benefit there- 
from. Superior, which was not in any way involved in 
either the expansion or the rate reduction, was the only 
opponent. Since Superior had no cognizable interest in 
this proceeding and since the delay which Superior sought 
to achieve would unquestionably have destroyed the entire 
program, Trunkline opposed Superior’s intervention (R. 
919-26). By order of March 19, 1964, the Commission exer- 
cised its discretionary power to deny Superior’s inter- 
vention (R. 937-9). 


Following issuance of the certificate of public convenience 
and necessity for expansion and approval of the rate reduc- 
tion, Trunkline placed both programs in effect on April 1, 
1964. Superior then sought this review of the Commis- 
sion’s order denying the petition Superior had filed for 
leave to intervene in the certificate case. 


Trunkline is engaged in the business of purchasing, 
transporting and selling natural gas. Its facilities and 
sales for resale are subject to the jurisdiction of the Com- 
mission. Trunkline’s transmission system extends from 
Texas to the Indiana-Michigan border, supplying natural 
gas to some forty utility customers for resale in seven 
states. 


Trunkline’s major growth during the past several years 
has been to provide increased supplies to Consumers Power 
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Company (Consumers), one of the largest utilities in the 
country, serving over 600,000 customers in 440 communities 
in Michigan (R. 7). 


At the time service to Consumers was initially proposed, 
in 1958, Trunkline was obliged to contract for South Louisi- 
ana offshore gas supplies at prices of 24.05 cents and 22 
cents per Mef, depending upon whether state taxes were 
applicable to production from the particular leases. These 
prices were the highest that Trunkline has ever paid for 
its gas, and this reserve, jointly owned by Pan American 
Petroleum Corporation and Union Oil Company of Cali- 
fornia, is the largest supply source connected to Trunkline’s 
system (R. 218-9). 


The Commission had issued permanent, unconditioned 
certificates at the contract prices to Pan American and 
Union for the sale of this gas to Trunkline. Trunkline Gas 
Company, et al., 21 F.P.C. 704 (1959). The New York 
Public Service Commission sought review of the producer 
rate aspects of the Commission’s order, but such review 
was dismissed on procedural grounds. New York P.S.C. v. 
FPC, 284 F. 2a 200 (D.C. Cir. 1960). 


At the time the Pan American and Union Oil sales were 
certificated at prices ranging up to 24.05 cents per Mef, 
Trunkline was purchasing substantial volumes of South 
Louisiana gas from Superior for 11.26 cents per Mef, 
under a 1948 contract. However, on December 2, 1959, 
Superior made a filing with the Commission to raise the 
price of its existing deliveries to Trunkline to 24.05 cents 
per Mef, because of a two-party favored nations clause. 
Superior specifically designated the Pan American and 
Union Oil contracts as the basis for ‘triggering’? of 
the favored nations increase, which more than doubled 
Trunkline’s cost from this source without providing any 
additional supply. The Commission permitted Superior 
to commence collecting the higher price subject to refund. 
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Shortly thereafter, the Commission issued its State- 
ment of General Policy No. 61-1, specifying a South Lou- 
isiana area price of 15.5 cents per Mef for ‘‘old’’ gas such 
as Superior’s.1. However, since no action had been taken 
in the rate proceeding involving Superior’s sales to 
Trunkline, Superior continued to collect 24.05 cents per 
Mef for this gas. 


On May 10, 1962 the Commission issued an order 
approving a Trunkline rate settlement in which Trunk- 
line agreed that when it received refunds from certain 
producers, including Superior, Trunkline would pay over 
such amounts to its pipeline and utility customers.? The 
supplies from Pan American and Union Oil were not in- 
volved because Trunkline was purchasing those volumes 
under permanent, unconditioned certificates. 


During 1962 and 1963, many of the major independent 
producers, but not Superior, also entered into rate settle- 
ments, particularly with respect to the rates which they 


were collecting subject to refund.? Since Superior was un- 
willing to make any such settlement, even though most of 
the amounts being collected from Trunkline were subject 
to ultimate refund, with interest, and since Trunkline’s 
other major suppliers were permanently certificated at their 
current rate levels, a continuation of these conditions pre- 
eluded any significant reduction in operating costs.‘ 


During 1963, Trunkline undertook to negotiate with its 
major suppliers for reductions in gas supply costs. The 


124 B.P.C, 818. 
2 Trunkline Gas Company, 27 F.P.C. 930, 936 (1962). 
31963 Annual Report of Federal Power Commisison, p. 120, 


4Gas purchases constitute 80% of the entire operating costs of the Com- 
pany (R. 139). 
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discussions with Superior were unsuccessful,® but in No- 
vember, 1963, Pan American and Union Oil agreed to vol- 
untary reductions of up to 2.8 cents per Mef, and committed 
to Trunkline (also at reduced prices), a portion of the deep 
gas underlying the then dedicated offshore leases (R. 
666; R. 694). 


By entering into a major contract to increase its pipe- 
line sales to Consumers (R. 93) Tyunkline was able to com- 
bine the savings from reduced gas supply costs with the 
additional savings from utilization of its cheap expansi- 
bility, so as to reduce its rates by more than $8,000,000 per 
year. And, under the ‘‘yolled-in rate’’ principle approved 
by this Court for Trunkline’s system in the Battle Creek 
case, supra, the large rate reductions would be applicable 
to all existing as well as new sales, both to Consumers and 
to Trunkline’s forty other pipeline and utility customers. 


Pan American and Union Oil Proceedings 


Pan American and Union Oil filed their applications in 
Docket Nos. CI 64-668 and CI 64-669, involving approval 
of the new contracts which the producers had entered into 
with Trunkline. The Commission’s statutory notice, issued 
January 14, 1964, stated that: 


‘The Applications in Docket Nos. CI 64-668 and 
CI 64-669 propose the dedication of the respective 
50% interests in the deep rights underlying a portion 
of the acreage presently authorized under Union Oil 
Company of California’s Rate Schedule No. 42 and 
Pan American’s Rate Schedule No. 258. Hach Appli- 
cant proposes to reduce its presently certificated rate 


5In its further efforts to obtain a determination and relief regarding 
Superior’s artificially inercased price, Trunkline requested the scheduling of 
a hearing in the overall rate investigation which the Commission had in- 
stituted in 1956 against Superior, but the Commission’s order of November 
5, 1963, simply deferred the matter further. 30 F.P.C. 1208. Trunkline 
also requested a declaratory order that it could, during the interim of inaction, 
make its payments to Superior at the Commission’s area price level, but this 
relief was denied also, on March 9, 1964, 31 F.P.C. 
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of 24.05¢ (tax inclusive) for gas subject to the Lou- 
isiana State tax and 22.0¢ for non-taxable gas to 21.25¢ 
(tax inclusive) and 19.5¢ respectively provided per- 
manent authorization is granted as requested herein.”’ 


This notice provided that protests or petitions to inter- 
vene in the two producer proceedings could be filed 
on or before February 10, 1964. Superior did not seek 
to intervene. 


However, on January 29, the Public Service Commission 
of New York filed its notice of intervention, which it sub- 
sequently withdrew on February 24, 1964. In permitting 
withdrawal by the New York Commission, the Federal 
Power Commission noted that such withdrawal ‘‘was based 
upon the circumstances involved in the particular proceed- 
ings, i.e., reductions in price under previously committed 
reserves.’’® 


On March 20, 1964 the Commission issued its order 
approving the contracts between the producers and Trunk- 


line. No petition for rehearing was filed by any party. 
Thus, Pan American and Union Oil, on April 1, 1964, made 
effective their rate reductions for deliveries to Trunkline, 
amounting to some $2,000,000 Mef per year. 


Trunkline’s Certificate Proceeding 


The proceeding in which Superior’s intervention was de- 
nied, resulting in the instant review, involved Trunkline’s 
application in Docket No CP 64-114 for a certificate of 
public convenience and necessity to construct and operate 
six new compressor engines on its transmission system, 
and to increase its sales to Consumers and other utility cus- 
tomers (R. 1-16). This application was supported by data 
extending to several hundred pages which became part of 
the formal record upon which the Commission acted. 


6 Commission order of March 20, 1964, granting the producer certificates 
and aceepting producer rate reductions, which is sect out in the appendix to 
this brief at page la. 
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Although Trunkline’s application, of course, discussed 
the related proposals, it did not request authorization in 
this proceeding with respect to (1) the contracts between 
Trunkline and the two producers; or (2) Trunkline’s pro- 
posed rate reduction. On the other hand, because of the 
relationship among the three proceedings, it was obvious 
that a delay in this proceeding would destroy the contempo- 
raneous rate reductions, as well. 


On January 28, 1964, the Commission issued its statu- 
tory notice of Trunkline’s certificate application and per- 
mitted the filing of protests or petitions to intervene on or 
before February 17, 1964 (R. 899-101). Although Superior 
filed a petition seeking intervention, its allegations were 
transparently erroneous.” Moreover, it dealt with the issues 
pending in the other proceedings in which Superior did not 
seek to intervene (R. 903-911). The Commission denied in- 
tervention, and after requesting rehearing, Superior filed 
the instant review petition. 


The Commission’s order of March 20, 1964 issued the 
certificate to Trunkline to increase its sales to utilities, 
and to construct and operate the supporting facilities, all 
of which became effective April 1, 1964 (R. 940-943). 


7 For example, Superior alleged that Trunkline was indebted to it in the 
amount of $2,000,000 (R. 907) and that “Superior fears that the debt owed 
it by Trunkline .. . is insceure’’ (R. 906), without troubling to point out 
that most of the amount in controversy was being retendcred without prejudice 
each month, The Commission subsequently determined that Superior was 
unwarranted in rejecting the tenders, and, in any event, these are not the acts 
of one who fears for the security of a debt. Similarly, Superior alleged that 
it had ‘uncommitted reserves’’ for sale in a given ficld and that Trunkline 
had not been willing to contract for such gas (R. 908); Superior failed to 
eall attention to the fact that such reserves had been committed several 
months earlier, to another pipeline (R. 938), Again, the plaintive insistence 
upon a further sale to Trunkline belies the existence of ‘‘fear’’ as to the 
ability of Trunkline to meet its financial obligations. 
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Trunkline Rate Reduction Proceeding 


At the time the various applications were filed, and con- 
tinuously throughout the period in which they were being 
processed, the rates Trunkline was collecting from its util- 
ity customers were ‘‘firm’’, meaning that they were not 
the subject of any pending rate proceeding. The large rate 
reduction which Trunkline proposed, although contingent 
upon approval of the Trunkline certificate proceeding and 
the producer proceedings, was actually processed in a sepa- 
rate proceeding, Docket No. RP 64-19. The Commission’s 
notice of February 28, 1964 summarized the proposal and 
stated that ‘‘the annual decrease in rate level is approxi- 
mately $8.6 million’’. It provided that comments could be 
filed with the Commission on or before March 16, 1964. 
Superior made no filing whatever in the rate proceeding. 


On March 30, 1964, the Commission issued an order 
approving the Trunkline rate reduction and stating that no 
protests or objections had been received and that comments 


in support of the proposal had been filed by the state regu- 
latory commissions of Illinois, Indiana and Michigan. 


No petition for rehearing was filed by any party. Ac- 
cordingly, the rate reductions became effective on April 1, 
1964, at the same time as the other authorizations. 


SUMMARY OF ARGUMENT 


Superior, a producer whose sales were not in issue in 
this proceeding, was the only would-be intervenor seeking 
to oppose, and thereby to destroy, this pipeline proceeding 
involving more than 50,000 Mef per day of increased serv- 
ice and more than $8,000,000 of immediate, voluntary rate 
reductions under a program which Trunkline had developed 
through the cooperation of its two largest suppliers. 
Both in its allegations as to its qualifications for interven- 
tion, and in its assertions regarding the positions it would 
take, Superior demonstrated that its interests related ex- 
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clusively to other proceedings then pending before the 
Commission. 


The intervention petition, as well as its review peti- 
tion, are addressed to matters involving the discretion on 
the part of the Commission to grant or deny intervention. 
The Commission did not abuse its discretion in carefully 
considering Superior’s allegations and then denying in- 
tervention. Moreover, since Superior did not allege ag- 
grievement, and has actually shown that it is not aggrieved, 
its petition here should be dismissed. 


The primary emphasis of Superior’s allegations con- 
cerned a controversy then pending before the Commission, 
and arising from Trunkline’s request for a declaratory 
order concerning the validity of a $3,000,000 per year 
favored-nation rate increase under which Superior had al- 
ready obtained from Trunkline, nearly $10,000,000 subject 
to refund. Trunkline sought instead, to pay at the Com- 
mission’s area price level for old gas, since these 


were 1948 supplies. Thus, Superior professed interven- 
tion as a creditor whose debt was rapidly mounting and 
who was concerned over the ‘‘uneconomic expansion’’— 
referring to the fact that Trunkline would be providing 
all of its utility customers with impressive rate reductions, 
immediately upon certification of the expansion. 


It was in this context that Superior sought to question 
the economic feasibility of the program. But, the basis of 
Trunkline’s rate reductions was the $2,000,000 per year 
reduction in price for existing supplies, which two pro- 
ducers had agreed to, contingent upon this expansion, 
coupled with the major savings obtainable from the ‘‘cheap 
expansibility’’ which this Court recognized would be forth- 
coming, in affirming Trunkline’s prior expansion certificate. 
There was, in fact, no issue as to economic feasibility. 


Moreover, even the potential existence of such an issue 
would not, of itself confer standing for Superior to inter- 
vene. Such standing must be demonstrated first. This 
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objection was equally applicable to Superior’s assertion 
that it should be permitted to intervene for the purpose 
of demonstrating that Trunkline was disqualified from 
proceeding with its expansion and rate reduction program 
by reason of its alleged unwillingness to observe the Nat- 
ural Gas Act and regulations—a charge which the Commis- 
sion noted had never before been made against Trunkline 
(R. 960)—and, once again, related to the dispute over 
Superior’s prices. 

Thus, when the Commission made its ruling in the pro- 
ceeding in which the price and payment question was being 
resolved, and Superior received the payment ordered by the 
Commission, the issues it had sought to raise became moot. 
Its subsequent attempt to shift its grounds so as to claim 
intervention status as merely a general creditor for a few 
days each month until it received payment for its gas, does 
not justify a reversal of the Commission’s well-reasoned 
determination that Superior should not be granted inter- 
vention. 


Similarly, at the time it filed its petition to intervene, 
Superior had adjacent gas reserves which had been com- 
mitted to another pipeline company, but not yet certi- 
ficated for such use by the Commission. Superior there- 
fore attempted to challenge, in the Trunkline proceeding 
as distinguished from the pending proceeding in which pro- 
ducer sales to Trunkline were at issue—a provision in the 
producer contracts which is in general, and almost uni- 
versal, usage in the industry. Quite simply, the contractual 
requirement that the producers must dedicate their re- 
serves, including those to be developed from the same 
leases by future drilling, is matched with the pipeline’s 
obligation to purchase those limited quantities thus com- 
mitted to it, before attempting to make new purchases else- 
where. 


Far from being destructive, the contractual provision 
does no more than commit the pipeline to buy that which the 
producer has committed itself to sell, an absolute necessity 
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in the arrangement of financing for a pipeline. That 
Superior’s adjacent reserves were not yet certificated 
gave it no standing to destroy this project, for then 
Trunkline would have had no need for any additional 
gas, especially on the temporary, dump basis on which 
it presumably would be available, if at all. 


In any event, this too became moot, by reason of 
the permanent certificate which the Commission has granted 
Superior, recognizing its dedication of the adjacent reserves 
to the other pipeline. 


Finally, Superior did not, and could not show any legal 
agerievement from this proceeding, and its review petition 
should therefore be dismissed. 


ARGUMENT 
Introduction 


Trunkline’s application in the proceeding below was an 
integral part of a unique and manifestly desirable 
series of projects to provide increased gas supplies while 
at the same time, directly conferring upon consumers 
throughout the midwest, large rate reductions voluntarily 
made by independent producers, interstate pipelines and 
distributing utilities. 

The producers, Pan American and Union Oil, agreed to 
reduce their permanently certificated rates for sales to 
Trunkline by approximately $2,000,000 per year,® and to 
provide increased volumes, also at the reduced rates. 
Trunkline, in turn, proposed to expand its transmission 
system in order to sell additional quantities of gas to con- 
sumers Power Company and others (R. 899), using the pro- 
ducer rate reductions, cheap expansibility and other econo- 
mies to reduce its own rates to its utility customers by some 
$8,600,000 per year.° 


8 Commission order of March 30, 1964, in Docket No. RP 64-19, set forth 
in the appendix to this brief at page 8a. 


9 Footnote 8, above. 
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Trunkline’s reductions immediately provided lower rates 
to its forty customers, including two interstate pipeline 
companies, Panhandle Eastern Pipe Line Company and 
Mississippi River Transmission Corporation, which to- 
gether supply gas to more than one hundred utilities, all 
of which also received substantial rate reductions result- 
ing from the Trunkline project.’? The direct benefit to the 
consumers is exemplified by the fact that Trunkline’s util- 
ity customer, Consumers Power Company then reduced its 
rates by $1,700,000 per year on the basis of this chain of 
reductions from the two producers and the pipelines.” 


Tt was readily apparent to any would-be intervenor that 
its interference with either the producer or pipeline 
rate and certificate proceedings would destroy the entire 
project. Indeed, the New York Public Service Commission, 
an indefatigable participant in Federal Power Commission 
matters, after having intervened in the producer phase, then 
withdrew its intervention, specifically referring to the ‘‘im- 
pressive reductions.’ ? This left Superior Oil Company 
as the only would-be intervenor. 


At the time Superior’s intervention petition was filed, 
it was quite generally dissatisfied with Trunkline’s ac- 
tions taken in conjunction with a then unresolved dec- 
laratory order proceeding and, indeed, its attempted 
intervention was actually premised upon that controversy 
(R. 903-911). 


The Commission made its ruling on March 9, 1964 
in the declaratory order proceeding, while the intervention 


10 Footnote 8, above. Sco also, Commission order of March 30, 1964 in 
the Panhandle rate reduction matter, Docket RP 64-18, and Commission order 
of August 7, 1964 in the Mississippi River Transmission matter, Docket 
RP 61-21. 


11 Trunkline is lodging with the Clerk a copy of the Michigan Public Service 
Commission’s order of May 7, 1964, in Case No, U-1616, ‘‘In the Matter od 
the Application of Consumers Power Company for Authority to Reduce its 
Rates for the Sale of Natural Gas.’’ 


12 See Commission order of March 20, 1964 in Docket Nos. CI 64-668 et al, 
set forth in the appendix at page 3a. 


13 


order in this review was not acted upon until March 19, 
1964. Thus, by the time the Commission considered Su- 
perior’s petition to intervene in the instant proceeding, even 
the asserted purposes for such intervention had vanished. 


Without conceding that Superior was entitled to inter- 
vention while the controversy was still pending, there 
ean be no substantial question but that the resolution of 
the controversy in Superior’s favor eliminated any pos- 


sible basis for forcing the Commisison to make Superior 
a party in this proceeding. 


The Commission was neither arbitrary nor unreasonable 
in denying such intervention. Moreover, since Superior 
has not even alleged aggrievement here, and could not sub- 
stantiate such an allegation in any event, this review pro- 
ceeding should be dismissed. 


I. THE COMMISSION WAS FULLY JUSTIFIED IN DENYING 
INTERVENTION TO SUPERIOR IN THIS PROCEEDING 

Although Superior was a party to the declaratory order 
proceeding which was then ripe for decision, it undertook 
to carry that controversy over into this expansion and 
rate reduction program. Moreover, except for its frivolous 
allegation concerning Trunkline’s ‘‘financial integrity’’— 
which involved the amounts at issue in the declaratory order 
proceeding—Superior’s allegations could have been raised, 
if at all, only in the producer proceedings in which it made 
no attempt to intervene. 


We shall demonstrate, however, that Superior’s alle- 
gations were not proper or adequate grounds for inter- 
vention in any event, and the Commission would have been 
fully justified in denying intervention in each proceeding, 
had it been sought. We do so without retreating in any 
way from our firm position that questions concerning pro- 
ducer contracts and sales could not properly have consti- 
tuted grounds for intervention in the pipeline rate and cer- 
tificate proceedings. 
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The intervention requirements applicable to Federal 
Power Commission matters are set forth in Section 
15(a) of the Natural Gas Act, 15 U.S.C. 717r(a), and Sec- 
tion 1.8 of the Commission’s Regulations, 18 C.F.R. § 1.8, 
portions of which are set out in Superior’s brief. In filing 
its petition for leave to intervene, Superior did not claim 
the status of a competitor, representative of interested 
consumers or security holders, nor any other category 
specified as being entitled to intervention. Instead, Su- 
perior suggested that its intervention would be in the pub- 
lic interest, seeking to invoke the Commission’s discretion 
(R. 910).%* 


Moreover, in its review petition, Superior’s five specified 
points to which this review must be limited, are all ex- 
pressly conditioned by the following restriction (p. 8): 


“TIT. Grounds For Review. The Commission abused 
its discretion in holding that the public interest 
will not be served by Petitioner’s participation 
herein, and that Petitioner’s interests as alleged 
will not be directly affected by final order to be 
entered in said proceeding ... In so determining 
Respondent particularly erred in here holding:”’ 


Thus, it is apparent that Superior’s complaints relate 
to the Commission’s exercise of discretion, and it must 


demonstrate that denial of its intervention was so arbi- 
trary as to constitute a clear abuse. Consideration of this 
question can be facilitated by separately analyzing the 
allegations made by Superior which the Commission found 
to be inadequate for intervention. 


First, however, it should be noted that the Commission 
did not rely—nor do we—upon the fact that the grant 
of intervention would, under the most optimistic view, 
have delayed indefinitely millions of dollars of rate 


13 Superior has never challenged the fact that its intervention petition was 
addressed solely to the Commission’s diserction, as shown in Trunkline’s 
answer and objection to the request for intervention (R, 920-921). 
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reductions, and as a practical matter, it would have de- 
stroyed the entire project. Rather, we point to these harsh 
consequences which were readily apparent from the outset, 
so as to underline the fact that such action would have 
been withheld by any reasonable participant unless it 
genuinely had the most compelling reasons for interven- 
tion. It is certainly proper to inquire as to the nature of 
Superior’s assigned reasons for seeking intervention in 
view of the consequences which would surely have followed. 
These reasons were: 


1. Superior’s ‘‘fear’’ as to Trunkline’s financial ability 
to pay for gas purchased from Superior (R. 906), even 
though Trunkline has assets amounting to $288,000,000 in- 
cluding the cash equivalent of $16,000,000 (R. 138). 


2. Inconsistently with the above, Superior’s concern that 
Trunkline might not increase through new contracts, its 
purchases from Superior by reason of its commitments to 
the other two producers (R. 908), even though such commit- 
ments are customary and necessary in the industry (R. 
938). 


3. Again, inconsistently with the foregoing, Superior’s 
apprehension that Trunkline might have inadequate gas 
reserves to supply its customers (R. 909), coupled with 
representations that it would like to supplement Trunk- 
line’s offshore reserves (R. 908), offset by the fact that this 
gas had already been dedicated by Superior to another pipe- 
line company (R. 938). 


4, Finally, that Trunkline’s expansion and rate reduc- 
tions should be denied because of doubts as to whether 
Trunkline will comply with Commission orders and regula- 
tions (R. 910). 


These points, upon which Superior’s claims were based, 
can be readily disposed of. 
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A. Superior’s Allegations Regarding Its Status as a Creditor 


Superior’s petition to intervene, in February, 1964, placed 
primary emphasis upon its contention that the dispute 
involved in the then pending declaratory order proceeding 
and Superior’s related refusal to accept Trunkline’s checks 
(R. 922) had created a ‘‘debt’’ enabling Superior to inter- 
vene in the expansion proceeding so as to protect its ‘‘se- 
curity’? (R. 906). This, of course, was quite inaccurate, 
especially since Superior was then holding more than 
$9,500,000 which it had collected from Trunkline subject 
to refund (R. 922).** 


In any event, this basic ground for seeking intervention 
was wiped out when the Commission, again postponing 
the rate determination as requested by Superior, required 
Trunkline to revert to payments at the ‘‘suspect’’ price 
level. Trunkline made the payments, disposing of the 
matter except for Superior’s quibble concerning $30,000 in 
interest. In its application for rehearing, preceding this 


review, Superior was unwilling to abandon the point be- 
cause of its pending request for reconsideration as to in- 
terest due (R. 947). However, that matter was disposed 
of, and Superior has seen fit to seek court review in the 
Fifth Cireuit regarding the minor amount of interest.'® 


Thus, for purposes of this review, this is a moot point. 
Hunt Oil Company v. FPC, 306 F. 2d 359 (5th Cir. 1962). 
Indeed, since the Commission had made its declaratory 
order even before acting on Superior’s intervention in this 
ease, and Trunkline paid in accordance with the Commission 


14 Through what is evidently a slip, Superior actually described its status 
as an ‘involuntarily ereated debtor’’ (R. 907), although this is much closer 
to the truth, as the amount potentially refundable to Trunkline now exceeds 
$10,000,000 and is increasing monthly, 


15 The Commission’s order of March 9, 1964, appears in the appendix to 
this brief, at page 14a. 


16 Superior Oil Company Vv. FPC, 5th Cir., No. 21796. 
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order, the principal ground upon which Superior sought 
review was mooted before it could become on issue.” 


Recognizing its hopeless position, Superior then at- 
tempted to shift its grounds. In its review petition, it 
asserted for the first time (by way of footnote) that 
it should have been permitted to intervene as a general 
creditor (Pet. fn. 5), because Trunkline’s payments are 
made in the month following receipt of the gas. This com- 
plies exactly with the billing provisions of the contract, 
which are universal in the industry. This does not supply 
standing to oppose an expansion program. 


Since the point concerning the status of an involuntary 
ereditor is moot, and the contention regarding general 
creditors was not raised before the Commission, Superior 
is barred under Section 19(b) of the Natural Gas Act. 
FPC v. Colorado Interstate Gas Company, 348 U.S. 492 
(1955), Street v. FPC, 107 App. D.C. 327, 277 F. 2d 357 
(1960). 


In any event, this Court has pointed out the very real 
distinction between those who are entitled to intervene as 
of right and those who are entitled to intervention at the 
discretion of the Commission. National Coal Ass’n v. FPC, 
89 App. D.C. 135, 191 F. 2d 462 (1951). Superior had no 
basis to claim an absolute right to intervention, and it is 
clearly not an abuse of discretion to deny intervention to 
one who might claim simply as a general creditor. Inter- 
vention was properly denied. M emphis Light, Gas & Water 
Division v. FPC, 100 App. D.C. 205, 243 F. 2d 628 (1957). 


1. Economic Feasibility of Trunkline’s Expansion 


Contrary to Superior’s statement, the Commission did 
not hold that economic feasibility is an ‘¢immaterial issue’ 
in this expansion proceeding (Br. 10). But, economic 


17 Under the facts, it was misleading for the Statement of Questions Pre- 
sented in Superior’s brief to preface its points with the unqualified assertion 
that Trunkline’s ‘‘ payments for gas previously delivered have been defaulted’ ’. 
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feasibility is an issue which can be raised only by a 
party having standing to intervene. Superior argues the 
converse—that assertion of doubt as to economic feasibility 
confers standing to intervene. Clearly, this is not the law. 
Interstate Broadcasting Company v. F.C.C., 108 App. D.C. 
263, 280 F. 2d 626 (1960). 


Moreover, there is nothing in Superior’s allegations 
from which even a hint of potential injury to it could be 
gleaned. It merely observes that it is ‘‘possible’’ that it 
could be faced with financial harm if Trunkline were to 
conduct an uneconomic expansion, and if it were so uneco- 
nomic as to impair Trunkline’s financial integrity (Br. 20). 
This observation is utterly meaningless, since Superior 
does not even allege that this is such an expansion. 


And, in any event, this Court held, in Cincinnati Gas & 
Electric Company v. FPC, 101 App. D.C. 1, 246 F. 2d 688 
(1957) that: 


‘A petitioner’s aggrievement must be present and 
immediate, or at least must be demonstrably a looming 
unavoidable threat. It must be ‘‘immediately pres- 
sing’.’’ 


Surely, this test was not met, nor even approached by 
Superior’s ambivalent remarks concerning ‘‘financial in- 
tegrity.”’ Nor did the claim which Superior asserted in 
seeking intervention (R. 906): 


‘(In the light of the competition disadvantage which 
Trunkline contends it has been subjected to, Su- 
perior questions the feasibility of this proposed 
expansion of purchase and sale by Trunkline, which 
apparently will produce no substantial additional rev- 
enue, and is to be financed wholly by funds on hand’’ 


(sic) 


If Superior was referring to the fact that Trunkline is 
dissatisfied with Superior’s artificially high priced gas, it 
should be noted that the new supply is priced some 20% 


19 


below Superior’s price of 24.05 cents, and that the pro- 
gram involves a further direct saving of $2,000,000 per 
year in price reductions from Pan American and Union 
Oil." 


Moreover, to the extent the remarks in Superior’s in- 
tervention petition had reference to the large rate re- 
duction being effected by Trunkline in conjunction with this 
program, that would not signal an ‘‘uneconomic expan- 
sion,’’ but just the contrary. Indeed, Trunkline’s program 
fully confirms the expectation voiced by this Court in the 
Battle Creek case, supra, when it stated: 


“The facilities involved in these applications will 
provide ‘cheap expansibility’ to Trunkline, permitting 
future expansions to be made by relatively inexpensive 
increases in pumping facilities and partial looping at 
a fraction of what the further expanded capacity would 
otherwise cost.’’ 


Of course, Trunkline filed as part of its application 


in this proceeding, detailed data concerning revenue, eX- 
penses, income, cash flow, securities, gas supplies, markets, 
flow diagrams, tax computations and feasibility studies 
(R. 40-846), all of which were readily available to the 
public, including Superior if it had chosen to examine 
them.”® 


18 See footnote 8 to this brief. Here, and in its brief (fn. 27), Superior 
refers to Trunkline’s efforts to negotiate a reduction in the high prices it 
is paying Superior, placing Trunkline at a competitive disadvantage. Superior 
appears not to understand that the present markets are secured by long-term 
contracts, and that is the growth where the principal competition exists, 
United States v. El Paso Natural Gas Company, 84 S. Ct. 1044, 1049 (1964), 
in which the Supreme Court stated: ««This is not a field where merehants 
are in a continuous daily struggle to hold old customers and to win new ones 
over from their rivals . . . The competition then is for the new increments 
of demand that may emerge with an expanding population and with an ex- 
panding industrial or household use of gas.’’ 


19 The filing of this voluminous data is required by Part 157 of the Com- 
mission’s Regulations, which were complied with by Trunkline in its present 
application. 
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Superior is also well aware of the fact that the $8,600,000 
rate reduction stemming from this program was handled 
in accordance with the Commission’s procedures which 
provide for public notice and afford opportunity for par- 
ticipation by interested parties—including, inevitably, the 
Commission’s staff. Such notice was given to the public 
by order of February 28, 1964 in Docket RP 64-19. It de- 
scribes the amount and nature of the rate reduction; states 
that copies of the material were served by Trunkline on 
all of its customers and their state commissions—and 
provides for protests on or before March 16, 1964. 


In light of these facts, it is incomprehensible that Su- 
perior should represent to this Court that this was handled 
on an ‘‘ex parte’’ basis (Br. 10; 11; Statement of Ques- 
tions) or in a ‘‘Star Chamber”’ (Br. 21). Moreover, since 
the Notice was published three weeks before denial of 
Superior’s intervention, rather than ten days after, as 
alleged (Br. 21), Superior had ample opportunity to pro- 
test. This, of course, raises a question as to the bona fides 
of its statements, then and now, regarding what has been 
portrayed as ‘‘fear’’ and ‘‘insecurity’’ over the possibility 
that Trunkline’s rate reduction would make its expansion 
“‘yneconomic”’. 


Superior’s default in that regard assumes added signifi- 
cance when consideration is given to the fact that it is 
the only one, then and now, professing concern that this 
program impairs Trunkline’s ‘‘financial integrity.”’ 


2. Trunkline’s Willingness and Ability to Perform 


Superior has repeatedly argued that Trunkline’s actions 
in a rate dispute between the parties were improper, but 
it has never undertaken to demonstrate how this would 
confer intervention status upon Superior in this expansion 
proceeding. Moreover, contrary to Superior’s naked asser- 
tions, there has not been any violation by Trunkline of any 
statute, regulation, rule or order, nor has such a finding 
ever been made. 
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It is true that after numerous other efforts failed,” 
Trunkline initiated its declaratory order proceeding. The 
payments at the area price level rather than at the favored 
nation, subject-to-refund level, were not in violation of any 
order. So far as the contract (rate schedule) is concerned, 
Superior recognizes no obligation to observe the prescribed 
level. Indeed, it proposes to sell the gas adjacent to the 
Pan American and Union Oil reserves at the same 2.5 cent 
discount from contract price which it has afforded Amer- 
ican Louisiana during the three year interval in which 
Superior has invoked its contract provisions rigidly against 
Trunkline. 


The only order which has directed any action on Trunk- 
line’s part is the one issued March 9, 1964 in Docket 
RI 64-273, prior to the denial of Superior’s intervention 
in this proceeding. And, as the Commission has empha- 
sized, Trunkline complied fully with that order (R. 906). 


Thus, Superior’s financial interest in collecting the huge 
amounts from Trunkline subject to refund,” has been fully 
restored in the proceeding in which it was an issue. Under 
these circumstances, the point is moot and could not be- 
come an issue even at the behest of a proper intervenor. 


20 This is not the time for an exposition of all the factors surrounding 
the overnight doubling of the price in this large contract which had been a 
non-arms-length transaction between Superior and a predecessor group then 
in control of Trunkline. As a result, Superior has now collected some 
$10,000,000 from Trunkline subject to refund, and this amount is inereasing 
at the rate of $3,000,000 per year, It is already the largest contingent 
collection by a porducer in the history of the industry, with which Superior 
is radically out of step. 


21 Commission action accelerating the availability of the refunds would not 
only have been ‘‘entirely appropriate, but in the best tradition of effective 
administrative practice.’’? FPC v. Tennessee Gas Transmission Company, 371 
U.S. 145, 155 (1962). This could readily have been accomplished because 
Trunkline has heretofore voluntarily agreed to pay over to its customers the 
full amount of the refunds recovered from Superior. And, as the Supreme 
Court observed in the Tennessee Case, too extensive a delay in refunding makes 
the refunds themselves ‘‘ somewhat illusory.’’ 
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If this were not so—if Superior’s theory were to be 
adopted by the Commission—subsequent allegations as to 
the same past ‘‘default’? would permit Superior, and pre- 
sumably any other supplier whether affected or not, to 
intervene in all future Trunkline cases in which the finding 
under Section 7(e) is required to be made. 


In any event, as a matter of substance, Superior’s pro- 
fessions of concern over the question of noncompliance 
are more feigned than real. For it is safe to assume that, 
if granted intervention, Superior could not demand a find- 
ing of noncompliance against Trunkline without at the 
same time jeopardizing Trunkline’s certificate covering the 
facilities through which Superior’s own gas is delivered, 
since that certificate states: 


““(F) This certificate is not transferable and shall 
be effective only so long as Trunkline continues the 
operations hereby authorized in accordance with the 
provisions of the Natural Gas Act, and the Commis- 
sion’s rules, regulations and orders issued thereunder.’’ 
(9 F.P.C. 721, 739). 


Moreover, it would indeed be ironical if Trunkline’s un- 
successful efforts to secure reductions in Superior’s rates 
were somehow to be turned into a device for depriving 
millions of consumers of the rate reduction benefits which 
Trunkline has been successful in obtaining for them, from 
Pan American, Union Oil, and its own expansion. 


B. Superior’s Allegations Regarding Its Status as a Producer 


Superior has included among its diverse allegations, 
the utterly unsubstantiated charge that the producer con- 
tracts which Trunkline has entered into with Pan American 
and Union Oil ‘‘tend to’’ restrain commerce by precluding 
Trunkline from purchasing gas to meet the same needs, 
elsewhere. Of course, that is a characteristic of every gas 
supply contract. Otherwise, the producer would be dedicat- 
ing the unknown reserves underlying its leases, and with- 
drawing them from possible sale to others, without any 
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commitment that the pipeline to which they are dedicated 
would actually purchase and deplete them at the contem- 
plated pace.” 


The only way in which this could be avoided would be to 
eliminate the dedication feature of the contract, and with 
it, the pipeline’s obligation to purchase at any specified 
volumetric level. Such arrangements, extremely few in 
number, are known as dump contracts. They arise when 
the reserve is actually dedicated to another pipeline, but 
surplus or ‘‘dump’’ gas remains, from time to time, and 
in varying quantities, depending upon the wishes of the 
original purchasing pipeline which has what is known as a 
‘prior eall’’ on the gas.” 


Since Superior here seeks to impugn the ‘‘dedicated 
gas’? arrangement which is in general, almost universal, 
use in the industry (Br. 25), it should not have been too 
surprising to find this attack coupled with vague sugges- 
tions that Superior has unspecified quantities of gas avail- 


able in the general area (R. 908). The “‘proffer’’ is neces- 
sarily vague, because this is dump gas, which has hereto- 
fore been dedicated to another pipeline. Thus, if the Pan 
American and Union Oil contracts could be eviscerated, 
some of this dump gas might (or might not) be made avail- 
able, on a ‘‘leftover’’ basis, from time to time. 


Of course, Superior did not initially disclose the prior 
dedication of this gas, and indeed, its petition to intervene 
was completely silent as to the existence of its prior con- 
tract. Thus, the Commission was left to ferret out the 
basis upon which Superior sought intervention. In its 
order denying intervention, the Commission exercised more 
restraint than was warranted, under the circumstances, in 


22 Pipelines are required both by the Commission and by business necessity 
to obtain dedication of large volumes of reserves which may be produced 
in later years, thereby protecting the heavy investment in the pipeline’s 
immovable transmission facilities. 


z3 Such reserves are given no weight in determining the adequacy of gas 
supply for pipeline expansion purposes, 
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calling attention to the fact that Superior’s application 
to dedicate this gas, in its entirety, to American Louisiana 
Pipe Line Company, was actually pending before the Com- 
mission in Docket G-6067 (R. 938). 


Of this, there can be no doubt. The Commission’s 
notice in Docket G-6067, which had been issued June 18, 
1963, stated: 


“<Movant [Superior] states that the new leases con- 
sisting of 4,490 acres have approximately 500,000 
MMcf of proven reserves as compared to the original 
dedicated leases consisting of 37,500 acres with 
approximately 265,000 MMef of proven reserves. 
Movant further states that during the unusually severe 
past winter season Movant experienced difficulty in 
supplying from its onshore reserves the volumes con- 
templated and that the purchaser, American Louisiana 
Pipe Line Company (Am-La), was hard pressed to 
meet the increased demands of its customers during 
this period.’’ 


The possibility, speculative at best, that any significant 
portion of these same reserves could be freely and 
legitimately committed to Trunkline became moot when, 
on July 23, 1964, the Commission issued its Opinion No. 
437, fully certificating this gas for sale by Superior to 
American Louisiana. 


This climinates the so-called ‘‘drainage’’ problem which 
was not cognizable in any event, because not raised on re- 
hearing. FPC v. Colorado Interstate Gas Company, 
supra. And, as for the alleged ‘‘tendency’’ upon which 
Superior’s antitrust allegation was based, the Commission 
quite properly noted the relationship of this to the ‘‘drain- 
age’? problem which had been resolved, and also to the 
‘‘many other gas sales contracts which provide that the 
purchasers will agree within limits to buy gas from newly 
added wells, or acreage before they seek other sources of 
supply’’ (R. 959). 


Finally, it is so obvious that both the criticism of the 
provisions of the producer contracts and the drainage 
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‘issue’? were not factors upon which intervention could be 
enforced in the pipeline certificate proceeding—as distin- 
guished from the producer proceeding in which Superior 
did not seek to intervene—that the Commission’s action 
would have been manifestly proper in any event. Michigan 
Consolidated Gas Company v. FPC, 108 App. D.C. 371, 
282 F. 2d 854, at 858 (1960).** 


Il, THE REVIEW PROCEEDING SHOULD BE DISMISSED BE- 
CAUSE SUPERIOR CANNOT SHOW AGGRIEVEMENT 


As noted above, Superior has not alleged that it is 
aggrieved by the Commission’s order denying intervention, 
nor the proceeding which it involved. Accordingly, its 
review petition should be dismissed. 


Both in its pleadings below, and also in this Court, its 
allegations constitute mere naked assertions, which are 
not “enough. Panhandle Eastern Pipe Line Company v. 
FPC, 219 F. 2d 729, 731 (3rd Cir. 1955). Moreover, even 
the exposition of the situation does not contain factual 
material to support legal aggrievement. Panhandle East- 
ern Pipe Line Company v. FPC, supra; Cincinnati Gas & 
Electric Co. v. FPC, supra. 


Any possible interests which Superior might have 
claimed were related to other proceedings in which it 
either was a party, or in which it did not seek interven- 
tion. Under either circumstance, it can show no aggrieve- 
ment from this order. Memphis, Gas & Water Division v. 
FPC, 243 F. 2d 628 (D.C. Cir. 1957). Its petition should be 


dismissed. 


24 Superior conecdes that since it did not intervene in the producer pro- 
ceedings, it could not attack the Commission orders issued there, ‘‘ collaterally 
or otherwise’? (Br, 27). Because those orders found that public convenience 
and necessity requires the sales to Trunkline under these identical contract 
provisions, Superior’s contention here is barred. In the cited Michigan Con- 
solidated case, this Court held that even the consolidation of the two cer- 
tificate proceedings does not avoid the necessity for demonstrating a cognizable 
interest in cach. It upheld the Commission’s denial of intervention in one 
of the proceedings to a gas company which was the principal party in the 
other. And, as here, one was contingent upon the outcome of the other. 
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CONCLUSION 
For the foregoing reasons, Superior’s position to review 
the order denying intervention below should be dismissed. 
If not dismissed for want of aggrievement, it should be 
denied, and the Commission’s actions affirmed. 


Respectfully submitted, 
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Patterson, Belknap & Farmer 
1120 Connecticut Avenue, N. W. 
Washington 36, D. C. 

G. R. Reppinc 
Baker & Daniels 
810 Fletcher Trust Building 
Indianapolis 4, Indiana 

Attorneys for Intervenor, 
Trunkline Gas Company 


December 7, 1964 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
L. J. O’Connor, Jr., Charles R. Ross, Harold C. Wood- 
ward, and David S. Black. 


Docket Nos. 


Pan American Petroleum Corporation G-15438 and 
CI64-669 
Union Oil Company of California C164-668 


Declaratory Order and Order Conditionally Issuing Certificates 
of Public Convenience and Necessity and Conditionally 
Accepting Rate Filings 


(Issued March 20, 1964) 


On December 9, 1963, applications for certificates of 


public convenience and necessity were filed by Union Oil 
Company of California (Union Oil) and Pan American 
Petroleum Corporation (Pan American) in Docket Nos. 
C164-668 and CI64-669, respectively. 


Notice of such applications was issued under the lead 
docket, Marathon Oil Company, et al., Docket Nos, G-11821, 
et al. on January 14, 1964, and published in the Federal 
Register on January 21, 1964 (29 FR 510). 


Each applicant requests authorization to sell gas to 
Trunkline Gas Company (Trunkline) from a portion of 
undedicated ‘‘deep”’ rights underlying their respective 50 
percent leaschold interests in Block 26 Offshore Vermilion 
Parish, Louisiana, at an initial price of 19.5¢ per Mef. 
Other elements of the proposal which affect sales hereto- 
fore permanently certificated (Trunkline Gas Company, 
Opinion No, 321, 21 FPC 704 (1959)) include the following: 
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(1) Reduction of Pan American’s effective rate of 22¢ 
per Mef plus 2.05¢ per Mef tax reimbursement,’ to 


19.5¢ per Mef, plus 1.75¢ per Mef tax reimbursement 
for gas sold from the ‘‘shallow”’ rights underlying its 
100 percent leasehold interest in Block 14 and 15 and 
its 50 percent interest in a small portion of Block 27.° 
(2) Reduction of Pan American’s effective rate of 
92¢ per Mef to 19.5¢ per Mef for gas sold from the 
‘‘shallow’’ rights underlying its 50 percent interest 
in Block 26, deemed to be located in the Federal 
domain. 


(3) Reduction of Union Oil’s effective rate of 22¢ per 
Mef to 19.5¢ per Mef for gas sold from the ‘‘shallow’’ 
rights underlying its 50 percent interest in Block 26.* 


Both applicants further propose to amend the contracts 
covering the previously certificated sales and have the 
terms of such contracts, as amended, apply to the sales in 
Docket Nos. CI64-668 and CI64-669. The amendments 
will: 


(1) Replace periodic price increases of 2.0¢ per Mef 
every 4 years with periodic increases of 1.0¢ per Mef 
every 4 years, the first to be due on January 1, 1968. 
(2) Replace annual take-or-pay-for-volume provisions 
based on an average daily contract quantity of 1 Mef 
for every $,000 Mef of the underlying reserves with 
specific take-or-pay-f ‘or-volume provisions. 


1 The tax reimbursement of 2.05¢ per Mef is being collected subject to re- 
fund in Docket No. G-20288 due to questionable interpretation of the tax 
reimbursement provisions of the contract. Pan American does not herein pro- 
pose to settle the Docket No. G-20288 refund matters. 


2Sce discussion of the petition for declaratory order, infra. 


3The presently effective rate for gas sold from Union Oil’s ‘‘shallow’’ 
rights underlying its 50% interest in Block 27 is 20.625¢ per Mef, See order 
of June 24, 1963, in Union Texas Petroleum, et al., Docket Nos. G-13221, 
et al., 29 FPC 1279, approving Union Oil’s settlement in that proceeding. 
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(3) Provide for adjustments in the rates to conform 
to the area rate or rates ultimately determined in 
Area Rate Proceeding, AR61-2. 


On January 29, 1964, the Public Service Commission of 
New York (New York) filed a notice of intervention in 
Docket Nos. CI64-668 and CI64-669. However, on Feb- 
ruary 24, 1964, New York withdrew its intervention stating 
that such withdrawal was based upon the circumstances 
involved in the particular proceedings, i.e., reductions in 
price under previously committed reserves. New York 
states that the proposals here are sui generis and that the 
initial prices proposed ‘‘.. . would be deemed by us to be 
unwarrantedly out of line in virtually every other context.”’ 


The proposal of Union Oil and Pan American is con- 
tingent upon (1) the Commission’s approval thereof and 
the issuance of certificates in Docket Nos. CI64-668 and 
C1I64-669 prior to April 1, 1964, and (2) the issuance of a 


certificate to Trunkline in Docket No. CP64-114 prior to 
April 1, 1964. 


A certificate will be issued to Trunkline in Docket No. 
CP64-114 by separate order of this date. However, for 
the reasons discussed below, we cannot unconditionally 
approve the Union Oil and Pan American Proposal. The 
proposal is, in general, in the public interest, so we shall 
approve it conditionally and allow Pan American an oppor- 
tunity to comply with our condition. 


The reason that we cannot unconditionally approve the 
proposal is that we are of the view that Pan American has 
no certificate authority to make the sales from the ‘‘shal- 
low”? rights underlying Block 27. We shall therefore con- 
dition our approval of the proposal and our issuance of 
certificates upon the filing by Pan American of an applica- 
tion for a certificate of public convenience and necessity 
for authorization to make the sales from the ‘‘shallow”’ 
rights underlying its leasehold interest in Block 27. 


° * * * . * * * * 
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The Block 27 reserves constitute a relatively small part 
of the reserves involved in the overall transaction (Pan 
American’s and Union Oil’s leasehold interests in Block 27 
are limited to 320 acres). Problems concerning this aspect 
should not be allowed to defeat the whole proposal, when 
these problems can be cured by acceptable conditions. We 
shall therefore approve the proposal conditioned upon 
Pan American’s filing an application for a certificate of 
public convenience and necessity for authorization to make 
its share of the sales from the ‘‘shallow”’ rights in Block 27. 


* * * * * * * * . * 


Pan American will also be required to file a Rate Sched- 
ule consistent with this order for the Block 27 sale. 
The Commission finds: 


(1) Union Oil Company of California and Pan American 
Petroleum Corporation are natural-gas companies within 
the meaning of the Natural Gas Act, and are engaged in 
the sale of natural gas in interstate commerce for resale 
for ultimate public consumption, subject to the jurisdiction 
of the Commission. 


(2) The proposed sale of natural gas are subject to the 
jurisdiction of the Commission, and such sales, together 
with the construction and operation of any facilities sub- 
ject to the jurisdiction of the Commission necessary there- 
for, are subject to the requirements of subsections (ec) and 
(ce) of Section 7 of the Natural Gas Act. 


(3) Each of the applicants herein is able and willing 
properly to do the acts and to perform the services pro- 
posed, and to conform to the provisions of the Natural 
Gas Act and the requirements, rules and regulations of the 
Commission thereunder. 


(4) The proposed sales, together with the construction 
and operation of any facilities subject to the jurisdiction 
of the Commission and necessary therefor, are required 
by the public convenience and necessity and are in the 
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public interest upon the conditions set forth below, and 
certificates should be issued as ordered below. 


(5) The conditions attached to the certificates herein 
issued are required by the public convenience and necessity. 


(6) The Petition for Declaratory Order filed by Pan 
American on January 29, 1964, in Docket No. G-15438 
should be granted. 


The Commission orders: 


(A) Certificates of public convenience and necessity are 
hereby issued to Union Oil Company of California and Pan 
American Petroleum Corporation in Docket Nos. CI64-668 
and CI64-669 upon the conditions set forth herein for the 
sales of natural gas in interstate commerce for resale as 
proposed and for the construction and operation of any 
facilities subject to the jurisdiction of the Commission 
necessary therefor, as more fully described in the applica- 
tions herein. 


(B) The certificates issued by paragraph (A) above, are 
granted upon the express conditions that Union Oil com- 
plies fully with the terms of the contract amendment dated 
November 14, 1963, referred to in paragraphs (H) and (I) 
below and that Pan American complies fully with the 
terms of the contract amendment dated November 18, 1963, 
referred to in paragraphs (H) and (I) below, except inso- 
far as said Pan American Amendment applies to sales 
from the ‘‘shallow”’ rights of Block 27. 


(C) The certificates issued by paragraph (A) above, are 
granted upon the further express condition that Pan 
American complies with ordering paragraphs (D) and (E) 
below. 


(D) Prior to April 1, 1964, Pan American shall file with 
the Commission in accordance with Section 7 of the Natural 
Gas Act and the Commission’s rules and regulations, an 
application for a certificate of public convenience and neces- 
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sity for authorization to make the sales of natural gas in 
interstate commerce from the property described in what 
has been identified as Supplement No. 2 of its Rate Sched- 
ule No. 258; such application shall provide the same terms 
as the settlement proposal of Union Oil in Docket No. 
CI62-806 (except as to refunds) as amended by Supple- 
ment No. 5 to Union Oil’s Rate Schedule No. 61 (Amend- 
ment of November 14, 1963) and shall provide that Pan 
American agrees to refund to Trunkline all amounts above 
21.25¢ per Mef collected from the date of initial delivery 
from Block 27 through March 31, 1963, and all amounts 
above 20.625¢ per Mef collected since that date, together 
with interest on all amounts to be refunded computed at 
a rate of 7 percent per annum to acerue through December 
31, 1963. 


(E) Prior to April 1, 1964, Pan American shall file a 
rate schedule for its Block 27 ‘‘shallow’’ sale consistent 
with the requirements of paragraph (D) above. 


(F) The grant of the certificates herein shall not be con- 
strued as a waiver of the requirements of Section 4 of the 
Natural Gas Act, or Part 154 of the Regulations there- 
under; Provided, however, that the notice provisions of 
parts 154.92 (b) and 154.94 (b) and the detailed submittal 
requirements of Part 154.94 (f) are hereby waived insofar 
as they apply to the filing of rate schedule supplements as 
required by this order and the proposal of Union Oil and 
Pan American herein. 


(G) The grant of certificates herein is without prejudice 
to any findings or orders which have been or may here- 
after be made by the Commission in any proceedings now 
pending or hereafter instituted by or against the appli- 
eants, particularly any proceeding under Section 5 of the 
Natural Gas Act and is without prejudice to claims or 
contentions which may be made by the Commission, appli- 
eants, the Commission staff, or any affected party herein 
in any other proceeding. 
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(H) Upon compliance with the terms of this order, the 
following are accepted for the filing effective April 1, 1964: 


Supplement 
Rate Schedule No. No. Description 


re se EE 

Pan American 258 3 Amendment of 11/18/63 

Pan American 258 4 Notice of rate change 
(except as it applies to 
Block 27) 

Union Oil 42 Amendment of 11/14/63 

Union Oil 42 Notice of Rate change 

Union Oil 61 Amendment of 11/14/63 


(I) Upon compliance with the terms of this order, the 
following are accepted for filing effective April 1, 1964, or 
on the dates of initial deliveries thereunder, whichever are 
later: 


Supplement 
Rate Schedule No. No. Description 


Pan American 338 - Contract of 6/26/58 
Pan American 338 1 Amendment of 11/18/63 
Union Oil 85 - Contract of 6/17/58 
Union Oil 85 1 Amendment of 11/14/63 


(J) The petition for declaratory order filed on January 
99, 1964, by Pan American in Docket No. G-15438 is hereby 
granted and it is hereby declared that Pan American has 
no authorization under Section 7 of the Natural Gas Act 
to make sales of natural gas for resale in interstate com- 
merce from its ‘‘shallow’’ rights in Block 27, offshore 
Vermillion Parish, Louisiana. 


By the Commission. 


(SEAL) Joserx H. GutTriwe, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; L. J. 
O’Connor, Jr., Charles R. Ross, Harold C. Woodward, 
and David S. Black. 


Trunkline Gas Company Docket No. RP64-19 


Order Accepting Revised Tariff Sheets for Filing and 
Approving Proposal to Further Reduce Rates 


(Issued March 30, 1964) 


Trunkline Gas Company (Trunkline) on February 26, 
1964, tendered for filing certain revised tariff sheets to its 
FPC Gas Tariff, Original Volume No. 1.1 The proposed 
change in rates would make effective on April 1, 1964, a 
reduction in Trunkline’s jurisdictional rates in the sum of 


approximately $8,600,000 annually, based upon its opera- 
tions for the twelve months ended September 30, 1963, sub- 
ject to certain conditions. The filing of the proposed rates, 
which we have docketed as shown above. also includes a 
proposal to make further rate reductions subject to addi- 
tional terms and contingencies summarized in part below: 


The proposed change in rates reflects a reduction of 
approximately $6 million in Trunkline’s cost of service 
arising primarily from its expansion project under Docket 
No. CP64-1142 Also included are an approximately $2 


1 Original Shects Nos, 9-AE, 9-AP, 9-AG; Second Revised Sheets Nos. 5-A, 
9-P, 9-R; Third Revised Sheets Nos. 6-C, 9-D, 9-F, 22; Fourth Revised Shects 
Nos. 6-B, 9-G; Fifth Revised Sheets Nos. 6-A, 7; and Sixth Revised Shects 
Nos. 1, 4, and 9. 


2 Trunkline’s expansion proposal has been approved and authorized by order 
issued March 20, 1964, in Docket No, CP64-114. 
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million reduction in the cost of gas purchased from two 
independent producers,? and approximately $600,000 reduc- 
tion in federal income tax allowance to reflect the recent 
reduction in the tax rate for corporations from 52 percent 
to 50 percent. 


Trunkline’s rate reduction proposal has resulted from 
conferences with the Commission staff. These conferences 
were initiated by letter of the Executive Director to Trunk 
line on September 6, 1963, as a consequence of the staff’s 
continuing supervision of natural gas companies and the 
periodic review of the reports filed with the Commission 
by such companies. 


The proposal is summarized in part as follows: 


(1) Effective April 1, 1964, Trunkline’s jurisdictional 
rates will be reduced to the levels set forth in Ap- 
pendix A hereto. 


(2) Trunkline will reflect the principles specified in the 
Commission’s Opinion No. 417 issued on February 
3, 1964, in Alabama-Tennessee Natural Gas Com- 
pany, Docket No. 5471, et al., 31 FPC ...., by filing 
revised tariff sheets, to take effect on October 1, 
1965, reducing the level of the rates specified in its 
proposal. If, however, Trunkline does not claim 
liberalized depreciation tax deductions in its 1964 
Federal income tax return, its obligation hereunder 
to reduce rates as of October 1, 1965, shall not en- 
compass liberalized depreciation tax savings for the 
twelve-months period ending October 1, 1965. How- 
ever, the filing of reduced rates to give effect to the 
deduction of the accumulated balances in Account No. 


3 Trunklinc's amended agreements with Union Oil Company of California 
and Pan American Petroleum Corporation, respectively, providing for reduced 
rates for gas produced from Block 14 Field, in southern Louisiana, and pro- 
posed to become effective April 1, 1964, subject to conditions specified 
therein, have been accepted for filing by our order issued March 20, 1964 
in Pan American Petroleum Corporation, et al., Docket Nos ay -15438, et al. 
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282, as also prescribed by Opinion No. 417, shall not 
be contingent upon Trunkline’s current utilization of 
liberalized depreciation. Trunkline’s proposal also 
affords the company the option of deferring the 
aforementioned rate reductions until twenty days 
after the date of final court affirmance of Opinion 
No. 417, with respect to both the flow-through of the 
tax savings and the reduction of the rate base ele- 
ments of the decision in Opinion No. 417. However, 
upon such affirmance, Trunkline’s obligation, as pro- 
vided above, to reduce its rates (including the making 
of refunds as applicable) shall be effective as of Octo- 
ber 1, 1965. The proposed agreement also contains 
specific provisions directed toward the contingency 
that after electing not to use liberalized depreciation 
in 1964, Panhandle resumes its use in 1965. 


Trunkline’s existing obligation to pass on gas sup- 
plier refunds applicable to gas purchased on and 
after March 1, 1960, relating to specific gas supplier 
proceedings, (Appendix B hereto), as provided in 
the Stipulation and Agreement dated April 19, 1962, 
approved by the Commission order issued May 10, 
1962, in Docket Nos. G-12884 et al., is continued dur- 
ing the term of the new agreement. Additionally, 
with respect to gas purchased on and after April 1, 
1964, Trunkline assumes the obligation to pass on the 
jurisdictional portion of any gas supplier refunds 
ordered by the Commission in the gas supplier pro- 
ceedings specifically listed in Appendix C hereto, 
which have been initiated subsequent to the date of 
the Stipulation and Agreement in Docket No. G- 
12884, et al. proceedings. In addition to increased 
rate proceedings, such additional proceedings in- 
clude temporary certificate proceedings and certifi- 
cate proceedings subject to remand on judicial 
review.* 
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(4) During the period in which the rates provided for 
in the subject agreement remain in effect, Trunkline 
is obligated to reduce its rates to reflect the reduc- 
tion in the rates of its gas suppliers subject to pro- 
ceedings specifically listed, (Appendix D hereto) in- 
cluding both those subject to the Stipulation and 
Agreement in Docket No. G-12884, et al., and those 
additional proceedings subject to refund flow-through 
obligations as stated in the next preceding para- 
graph. The amount of the reductions shall equal 
the reductions in Trunkline’s cost of purchased gas 
computed on a weighted average basis for the 12- 
months’ periods preceding such supplier rate reduc- 
tions and which result in cost reductions below the 
level of 18.3 cents per Mef, all as more specifically 
prescribed in the subject proposal.* 


The proposed reduced rates shall not become effec- 
tive unless: 


(a) the Commission shall have entered a final, non- 
appealable order, approving and making the 
proposal effective April 1, 1964; 


(b) The Commission shall have granted certificates, 
by final, nonappealable orders, to Union Oil in 
Dockets Nos. CI-64668 and CI64-669, respec- 
tively, and shall have accepted for filing the re- 
spective rate reduction tariff revisions proposed 
by the two producers in said docketed proceed- 
ings, effective as of April 1, 1964; and 


(c) The Commission, on or before April 1, 1964, shall 
have granted a certificate to Trunkline in Docket 
No. CP64-114 without conditions or modifica- 


4 The rates of both Panhandle Eastern Pipe Line Company and Mississippi 
River Transmission Corporation, Trunkline’s only pipeline resale customers, 
nre currently subject to the obligation to flow-through and reflect Trunkline’s 
refunds and rate reductions, 
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tions other than those to which Trunkline shall 
have agreed upon such date. 


(6) The Commission is requested to waive compliance 
by Trunkline with the requirements of the Commis- 
sion’s general rules and regulations, particularly 
Part 154 thereof, to the extent necessary to effec- 
tuate all of the provisions of the proposal. 


Neither Trunkline, the Staff, nor any other person 
shall be bound or prejudiced by any ratemaking 
principle, or any method of cost of service deter- 
mination, or any allocation underlying or supposed 
to underlie any of the rates or any of the refunds 
provided for herein. 


No protests or objections to Trunkline’s proposed re- 
duced rates have been received. Comments upon Trunk- 
line’s reduced rate proposal have been received from the 
Illinois Commerce Commission, the Public Service Com- 
mission of Indiana, and the Public Service Commission of 
Michigan. In general, all of these comments support our 
acceptance of Trunkline’s reduced rates for filing effective 
on April 1, 1964, as proposed. 


The Commission finds: 


(1) Good cause exists for waiving the requirements of 
Section 154 of the Commission’s Regulations under the 
Natural Gas Act in order that the revised tariff sheets 
specific above may become effective on April 1, 1964, as 
hereinafter ordered. 


(2) The proposed revised tariff sheets, the rate reduc- 
tions therein contained and Trunkline’s agreement to fur- 
ther reduce its rates as provided in the proposal, are 
proper and in the public interest in carrying out the provi- 
sions of the Natural Gas Act, and should be accepted for 
filing and made effective as hereinafter provided and 
ordered. 
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The Commisison Orders: 


(A) The provisions of Section 154 of the Commission’s 
Regulations under the Natural Gas Act are hereby waived 
subject to the terms and conditions of this order and of the 
rate reduction proposal. 


(B) The revised tariff sheets specifically described 
hereinabove are accepted for filing to become effective on 
April 1, 1964, and Trunkline’s agreement filed on Febru- 
ary 26, 1964, is approved and made effective as proposed 
therein, subject to the terms and conditions of this order. 


(C) Trunkline shall comply with each of the provisions 
of the rate reduction proposal relating to future refunds 
and rate reductions. 


(D) Within Twenty (20) days of making refunds in 
accordance with paragraph (C) herein, Trunkline shall re- 
port to the Commission, in writing and under oath, the 
amount of the refund made to each customer, showing 


separately the amount of principal and interest so paid to- 
gether with a computation showing the manner in which 
such refund was determined, and shall serve a copy of such 
report upon each customer receiving a refund. 


(E) This order is without prejudice to any findings or 
orders which have been made or may hereafter be made 
by the Commission and is without prejudice to any claims 
or contentions which may be made by the Commission, 
Trunkline Gas Company, the Commission staff, or any 
other party affected by this order, in any proceedings now 
pending or hereafter instituted by or against Trunkline 
Gas Company or any other persons or parties affected by 
this order. 


By the Commission. Commissioner Ross dissenting. 


(SEAL) Josern H. Gutrme, 
Secretary. 


[Appendices Deleted] 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; L. J. 
O’Connor, Jr., Charles R. Ross, and David 8. Black. 


Trunkline Gas Company Docket No. RI64-273 
Vv. 
The Superior Oil Company 
The Superior Oil Company Docket Nos. G-18168" 
(Operator), et al. G-30435,! and 
G-20577? 


Declaratory Order Requireing Payment of Legally 
Effective Rates 


(Issued March 9, 1964) 


On October 25, 1963, as supplemented on November 5, 
1963, Trunkline Gas Company (Trunkline) filed a petition 
for a declaratory order, pursuant to Section 1.7(¢) of the 
Commission’s Rules of Practice and Procedure, in Docket 
No. RI64-273 requesting the Commission to determine that 
the favored-nation clauses upon which The Superior Oil 
Company (Superior) has relied in filing the proposed in- 
creased rates involved in Docket Nos. G-18168, G-20435 and 
G-20577 are contrary to the public interest and do not pro- 
vide sufficient justification for these rates. Trunkline fur- 
ther requests that pending determination of the just and 
reasonable rates for the instant sale by Superior, it be 
permitted to pay Superior on the basis of the applicable 
increased rate ceiling set forth in our Statement of Gen- 
eral Policy No. 61-1. Superior filed answers thereto on 
November 1, 1963, and December 5, 1963, respectively. 


1 Consolidated with the area rate proceeding in Docket Nos, AR64-2, et al., 
by order issued November 27, 1963. 


2 Consolidated with the area rate proceeding in Docket Nos. AR61-2, et al., 
by order issued May 10, 1961, 25 FPC 942, 
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The dispute between Superior and Trunkline arises 
under Superior’s FPC Gas Rate Schedule No. 1, involving 
the jurisdictional sale of national gas by Superior to 
Trunkline from the Lake Creek, Pinehurst, and Altair 
Fields, in Montgomery and Colorado Counties, Texas 
(Texas Railroad Commission District No. 3), and under 
Superior’s FPC Gas Rate Schedule No. 3, involving the 
jurisdictional sale of natural gas to Trunkline from the 
Lakeside, Grand Lake, and Pecan Lake Fields, Cameron 
Parish, Louisiana (South Louisiana). 


The initial rate under Superior’s FPC Gas Rate Sched- 
ule No. 1 was 8.49758¢ per Mecf at 14.65 psia. Superior 
tendered a notice of change to a favored-nation proposed 
increased rate of 15.0¢ per Mef at 14.65 psia, designated as 
Supplement No. 12 to Superior’s FPC Gas Rate Schedule 
No. 1, which became effective subject to refund on Sep- 
tember 9, 1959, in Docket No. G-18168,. Subsequently, 
Superior tendered a further favored-nation proposed in- 


creased rate of 20.0¢ per Mef at 14.65 psia. The proposed 
increased rate, designated as Supplement No. 13 to Su- 
perior’s FPC Gas Rate Schedule No. 1, was suspended and 
thereafter became effective subject to refund on May 24, 
1960, in Docket No. G-20435. 


On December 3, 1959, Superior tendereed a notice of 
change in its FPC Gas Rate Schedule No. 3. The favored- 
nation proposed increased rate, from 11.2617¢ per Mef at 
15.025 psia, to 24.05¢ per Mef at 15.025 psia, designated as 
Supplement No. 19 to Superior’s FPC Gas Rate Schedule 
No. 3, was suspended and thereafter became effective sub- 
ject to refund on June 9, 1960, in Docket No. G-20577. 

In support of its petitoin, Trunkline contends that fav- 
ored-nation provisions are contrary to the public interest, 
and are an artificial reason for Superior’s rate increases, 
constituting insufficient justification for the increased rates 
involved here. Trunkline also asserts that there was a 
lack of arms-length bargaining with respect to the con- 
tracts with Superior, claiming that there was affiliation be- 
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tween the two parties at the time of execution of the con- 
tracts. Trunkline further states that Superior has col- 
lected large sums subject to refund over the periods the 
inereased rates have been in effect. In order to reduce 
the amounts collected, effective with the payment to Su- 
perior for gas delivered in September 1963, Trunkline 
states it has computed its payments to Superior at 15.5¢ 
per Mef at 15.025 psia under Superior’s FPC Gas Rate 
Schedule No. 3 and at 14.0¢ per Mef at 14.65 psia under 
Superior’s FPC Gas Rate Schedule No. 1. 


Tn the Pure Oil case, Opinion No. 341, 25 FPC 383, 
affirmed 299 F. 2d 370 (7th Circuit, 1962), we rejected the 
contention that favored-nation clauses should be stricken 
from rate schedules on file with the Commissions The 
Supreme Court in Wisconsin v. F.P.C, 373 US. 294, re- 
jected a similar argument by California with respect to 
spiral escalations. The Court stated (373 U.S. at 304): 


Further, we see no merit in California’s contention. 
Tt is true that the Commission has announced prospec- 
tively that it would not accept for filing contracts con- 
taining such clauses,” but it would have been quite a 
different matter for the Commission to have declared 
that past rate increases were ineffective simply be- 
cause they were based on spiral provisions. The effect 
of a contract clause of this type, of course, is only to 
permit the producer to resort to the filing provisions 
of §4(d) of the Act. If the increase is challenged, the 
producer must still establish its lawfulness wholly apart 
from the terms of the contract. Thus we have sus- 
tained the right of a seller to file an increase under a 
contract which, in effect, authorized him to do so at 
any time. United Gas Pipe Line Co. v. M emphis Light, 
Gas and Water Division, 358 U.S. 103. The spiral 


3 Cf. Opinion No. 382 issued March 15, 1963, 29 FPC 498, Shell Oil Company, 
et al., See also Texaco Inc., et al., Docket Nos. G-17613, et al., order issued 
November 19, 1963. 


17a 


clauses here are far more limited in scope depending 
as they do on the occurrence of external events. [Foot- 
note omitted] 


Trunkline’s allegation of lack of arms-length bargaining 
appears to be founded on its contention that Superior at 
the time of execution of the contracts had the option to buy 
future issues of Trunkline stock. Trunkline also claims 
that some 10 months after the execution of the contracts 
Superior owned approximately 20 percent of Trunkline 
but nowhere does it allege that Superior in fact owned any 
stock at the time of the contractual transactions. The 
difficulty with this argument, aside from the question 
whether the lack of arms-length bargaining alone would 
prevent Superior from collecting its contract price, is that 
at the time the original sales contract was negotiated, con- 
taining not only the two party favored-nation clause here 
in issue, but a third party favored-nation clause as well,* 
Superior had no option nor any other affiliation or basis for 
such claim with Trunkline. It is true that it appears that 
Superior was able to extract such an option as the con- 
sideration for extending the contract when the Commission 
failed to grant a certificate within the period originally 
prescribed, but there is no showing or even claim that this 
option had anything to do with the fact that the renewed 
contract contained the same favored-nation clauses as be- 
fore. Taking official notice of the fact that such clauses 
were a common feature of gas sales contracts at the time 
and by no means limited to special situations in which 
inter-company relationships were involved, we must con- 
clude that there has been no showing of any affiilation 
which could cause us to reach a different result. 


In view of the foregoing, we must deny the relief re- 
quested in Trunkline’s petition. There is also no justifica- 


4 This third party favored-nation clause was eliminated by mutual consent 
of Superior and Trunkline during the subsequent period of alleged affiliation. 
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tion for Trunkline’s action of computing payment for gas 
purchased from Superior under the subject rate schedule 
on the basis of a lower rate than is presently on file with 
this Commission and in effect subject to refund. Hope 
Natural Gas Company Vv. F.P.C., 134 F. 2d 287, reversed on 
other grounds, 320 U.S. 591. We shall therefore also order 
Trunkline to discontinue this practice at once and to re- 
compute any previous improper payments. 


The Commission orders: 


(A) The relief requested in the petition for a declaratory 
order filed by Trunkline on October 25, 1963, as supple- 
mented on November 15, 1963, is denied. 


(B) Trunkline shall, effective as of the date of issuance 
of this order, make payments for gas purchased from Su- 
perior under the subject rate schedules computed on the 
basis of the rates in effect, subject to refund, in Docket 
Nos. G-20435 and G-20577, unless or until such increased 


rates are changed in accordance with the provisions of the 
Natural Gas Act. 


(C) Within 30 days from the date of issuance of this 
order, Trunkline shall recompute any previous payments 
it has made to Superior which were computed on the basis 
of lower rates than those described in paragraph (B) above, 
and shall make any additional payments to Superior that 
may be required based on such recomputation. 


(D) Within 45 days from the date of issuance of this 
order, Trunkline shall report to the Commission in writing 
the details of its calculation resulting in any payments 
which may be required pursuant to paragraph (C) above, 
together with a copy of a release from Superior with re- 
spect to such payments. 


By the Commission. 


JosepH H. GuTRive, 
(SEax) Secretary. 


| _ i Se of 
JOINT APPENDIX” foc the Dierct of Coherent ston 


J 4965 


Bae 


IN THE 


‘United States — of Aopeals 


For Tae DistaicroF Cour Crecorr 


No wall 44 


Tae Sueerton Ox Company, Petitioner 

ve. 

FrpEraL PowEE Comission, Respondent 
TroxELom Gas Company, Intervenor. ae 
On Petition for Review of Orders ‘of: the 

Federal: Dette Soi Pes aes 


TABLE OF CONTENTS AND INDEX TO 
JOINT APPENDIX 


Excerpts from the Record of FPC 
Proceeding -Trunkline Gas Co., 
Docket No. CP64-114 


Preetine APPRICATIONS AND RELATED 
Exursits anb DocuMENTS: 


. Application by Trunkline Gas 
Co. for a Certificate of Public 
Convenience and Necessity 


. Subsidiaries and Affiliations 
of Trunkline Gas Co. marked 
Exhibit D to the Application 


3. Letter Agreement between 
Trunkline Gas Co. and Con- 
sumers Power Co. dated Oct. 
29, 1963 


. Summary Costs of Facilities 
of Trunkline Gas Co. marked 
Exhibit K 


5. Cash Flow Summary of Trunk- 
line Gas Co. marked Exhibit 
L-6 


. Unaudite 1 Balance Sheet and 
Income Siatement dated Sept. 
30, 1963 of Trunkline Gas Co. 


. Estimates of Revenues and 
Volumes of Gas of Trunkline 
Gas Co. marked Exhibit N-1.1 


. Return and Rate of Return of 
Trunkline Gas Co. marked 
Exhibit N-2.1 


Certified 
Transcript 
Page 


93-96 


107 


136 


138-139 


146 


147 


Joint 
Appendix 
Page 


Table of Contents Continued 


Certified 
Transcript 
Page 
. Estimated Operating Expenses 
of Trunkline Gas Co. marked 
Exhibit N-2.11 148-152 


. Depreciation and Amortization 
of Trunkline Gas Co. marked 
Exhibit N-2.12 


. Taxes-Other of Trunkline Gas 
Co. marked Exhibit N-2.13 


. Taxes-Federal Income of Trunkline 
Gas Co. marked Exhibit N-2.14 155 


. Rate Base and Return by Zones 
with Explanatory Statement of 
Trunkline Gas Co. marked 
Exhibit P 159-189 


14. Portions of Natural Gas 
Reserves of Trunkline Gas Co. 
marked Exhibit H-3 217-218 


AMENDMENTS: 


1. Contract Amendment between 
Phillips Petroleum Co. and 
Trunkline Gas Co. dated 
May 24, 1963 590-592 


. Contract Amendment between 
Trunkline Gas Co. and Union 
Oil Co. dated June 15, 1958 
and attached Exhibit A-2 


. Contract Amendment between 
Trunkline Gas Co. and 
Pan American Petroleum 
Corp. dated June 26, 1958 
and attached Exhibit A-2 


PLEADINGS AND ORDERS: 


1. Petition to Intervene 
filed by Michigan Public 
Service Commission 


Table of Contents Continued 


, Certified Joint 
Transcript Appendix 
Page Page 
. Order Notifing Application 
of Trunkline Gas Co., Docket 
CP64-114 dated January 
28, 1964 899-901 


. Petition to Intervene 
filed by The Superior Oil 
Company 903-912 


. Answer by Trunkline 
Gas Co. to the Petition 
to Intervene filed by The 
Superior Oil Co. 919-927 


5. Order Denying The 
Superior Oil Company’s 
Petition to Intervene 937-939 


. Order Issuing Certificates 
of Public Convenience 
and Necessity dated March 
19, 1964 


. Petition for Rehearing filed 
on April 6, 4964 by the 
Superior Oil Company 
to the Commission Order 
dated ee 19, 1964 945-953 


. Trunkline Gas Company 
Acceptance’of Certificate 
of Public Convenience 
and Necessity by Letter 
dated April 9, 1964 


. Order dated May 5, 1964 
Denying Petition for Re- 
hearing aida by The 


Superior Oil Co. on April 
6, 1964 — 957-960 105-111 


IN THE 


United States Court of Appeals 


For rae District or CotumsB1a Ciecurr 


No. 18,741 


Tue Surerior Om Company, Petitioner 


v. 


FeperaL Power Commission, Respondent 


TrRUNKLINE Gas Company, Intervenor 


On Petition for Review of Orders of the 
Federal Power Commission 


3 


UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


In the Matter of 


TRUNKLINE Gas CoMPANY 
Docket No. CP64-114 


Application for a Certificate of Public Convenience 
and Necessity 


TRUNKLINE Gas CoMPANY 
TasLe or ConTENTS 


Application 


Form of Notice 
Exhibits 
Exhibit A—Articles of Incorporation and By-Laws 
Exhibit B—State Authorizations 
Exhibit C—Company Officials 
Exhibit D—Subsidiaries and Affiliation 
Exhibit F—Location of Facilities 
Exhibit G—Flow Diagrams 


Exhibit H—Total Gas Supply Data (See Volumes II, ITI, 
and IV) 


Exhibit I—Market Data 
Exhibit J—Conversion to Natural Gas 
Exhibit K—Cost of Facilities 


2 


(5) 
Exhibit L—Financing 
Exhibit M—Construction, Operation and Management 
Exhibit N—Revenues, Expenses and Income 
Exhibit O—Depreciation and Depletion 
Exhibit P—Tariff 


5 


Appriication For A CERTIFICATE 
or Pusiic ConveNIENcCE AnD NECESSITY 


Trunkline Gas Company (Trunkline) hereby applies for 
a certificate of public convenience and necessity to construct 
and operate additional facilities and to increase its sales 
to existing resale customers. In conjunction with this 
expansion program, two of Trunkline’s largest suppliers 
are dedicating additional gas reserves and reducing their 
permanently certificated initial rates applicable to existing 
supplies to Trunkline. Accordingly, the Commission’s ap- 
proval of the producer applications and price reductions, 
together with the approval of Trunkline’s expansion pro- 
gram as requested herein, will permit Trunkline prospec- 
tively to reduce its rates to resale customers as proposed. 
Such a combined program is quite obviously in the public 
interest. 


I 


The exact legal name of applicant is Trunkline Gas 
Company, a corporation organized under the laws of the 
State of Delaware, having its principal place of business 
in Houston, Texas. 
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The names and post office addresses of the persons to 
whom correspondence or communications in regard to this 
application are to be addressed are: 


W. W. Prior William C. Keefe 
Trunkline Gas Company Trunkline Gas Company 
P.O. Box 1642 One Chase Manhattan 
Houston, 1, Texas Plaza 


Patterson, Belknap & New York 5, New York 
Farmer Baker & Daniels 
1120 Connecticut Avenue, 810 Fletcher Trust 
N. W. Building 
Washington 36, D. C. Indianapolis 4, Indiana 


0 


Trunkline is a natural gas company engaged in the 
business of purchasing, transporting and selling natural 
gas in interstate commerce under authority granted by, and 
subject to the jurisdiction of the Commission. Its trans- 
mission system extends from the sources of its supply in 
the states of Texas and Louisiana through the states of 
Arkansas, Mississippi, Tennessee, Kentucky and Illinois 
to a principal terminus at Tuscola, Illinois, and through 
Indiana to the Indiana-Michigan state line to another princi- 
pal terminus near Elkhart, Indiana. Trunkline sells gas 
for resale to about forty customers for resale in the states 
of Louisiana, Mississippi, Tennessee, Kentucky, Illinois, 
Indiana and Michigan. 


ti 


The purpose of this application is to provide for an ex- 
pansion of 
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Trunkline’s existing system and to obtain authorization 
for increased sales so that, in conjunction with producer 
price reductions, Trunkline can make available to all of its 
resale customers lower rates resulting from these economies. 
In particular, Trunkline seeks to increase its authorization 
for firm sales to Consumers Power Company (Consumers) 
from 175,000 Mcf per day to 225,000 Mcf per day. Trunk- 
line also proposes to increase its sales to three other existing 
resale customers. 


Under this program, Trunkline must make available an 
additional 25,000 Mef per day to Consumers commencing 
April 1, 1964, and a further increment of 25,000 Mef per 
day on November 1, 1964. The price reductions from the 
producers are also scheduled to become effective April 1, 
1964, enabling Trunkline to place its new rates into effect 
at that time. 


Because of tre close interrelationship of the producers’ 
increased commitments and price reductions with Trunk- 
line’s increased sales and new rate levels, expeditious pro- 
cessing of all cf tnese proposals is urgently required. 


IV 


Consumers is a public utility rendering gas service to 
approximately 608,000 customers and about 440 communities 
in Michigan with its service divisions grouped around 
Kalamazoo, Marshall, Jackson, Lansing, Alma, Bay City, 
Saginaw, Flint, Pontiac and numerous communities in the 
vicinity of Detroit. The population of its service area is well 
over 2,800,000. 
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Consumers is e'ic of Trunkline’s largest customers. The 
authorization for initial sales was granted in Opinion No. 
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321, issued May 22, 1959. That authorization provided for 
commencement of deliveries at the level of 100,000 Mcf per 
day and an increase in those deliveries to 125,000 Mcf per 
day to be provided during 1960. These deliveries were sub- 
sequently increased to 150,000 Mcf per day and then to 
175,000 Mef per day, in Docket Nos. CP60-22 (Phase Two) 
and CP63-215, respectively. 


Consumers has advised Trunkline that it urgently re- 
quires additional gas supplies for 1964, and in future years. 
These parties have now entered into a letter agreement 
dated October 29, 1963 which will provide these increased 
supplies. The instant application covers the necessary 
facilities and seeks authorization for the 1964 increments. 
The need for this gas is fully supported by market data 
which Consumers has supplied and which appears in the 
exhibit material which accompanies this application. 
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Commencing in the fall of 1963, Trunkline has made 
available increased contract demands to 18 of its resale 
customers. Nevertheless, upon inquiry of all customers 
prior to this filing the following customers have requested 
the indicated increases in their contract demands commenc- 
ing November, 1964: 


Present Proposed 
Contract Contract 
Customer Demand Demand 


po ee 
LaCenter, Kentucky 515 1,000 485 
United Cities Gas Co. 3,600 3,800 200 


Centra] Illinois Electric 
and Gas Company— 
Sidney 1,033 1,200 167 


St. Joseph 566 675 109 


(10) 


VI 


In the Docket No. G-15394 proceedings which authorized 
Trunkline to initiate large volume deliveries to Consumers, 
a major portion of the gas supply for the project was to 
be provided by Pan American Petroleum Corporation (Pan 
American) and Union Oil Company of California (Union) 
from large reserves located in Blocks 14, 15, 26 and 27 of 
the Vermilion Area, Offshore, Louisiana. After full exam- 
ination, the Commission authorized these producer sales to 
Trunkline at prices, inclusive of tax where applicable, from 
22.0 cents to 24.05 cents per Mef. Trunkline presently 
purchases approximately 167,500 Mef per day from Pan 
American and Union under these contracts. 


Several months ago, Trunkline initiated negotiations with 
these producers regarding reduction in the price of present 
supplies and favorable prices for additional gas to be 
supplied from deeper reserves. These negotiations cul- 
minated successfully with the November 18, 1963 amend- 
ment of Trunkline’s 
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original contract dated June 26, 1958 with Pan American 
and the November 14, 1963 amendment of Trunkline’s June 
17, 1958 contract with Union. 


Pursuant to these amendments, Pan American and Union 
are obligated to file applications for certificate authorization, 
and applicable rate reductions to levels of 19.5 cents to 21.25 
cents per Mef, all of which are to be made effective on April 
1, 1964. Trunkline has utilized the savings to be effected 
in the future purchases of these large volumes of gas, in 
determining the rates to be proposed for Trunkline’s ex. 
panded sales, which will also became effective April 1, 1964 
in accordance herewith. It is apparent, therefore, that 
both the producer and pipeline rate determinations must be 
made in conjunction with these proceedings. 
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The issuance of the authorizations and determinations 
requested herein will enable Trunkline to improve its 
service and to reduce its rates. The applicable tariff sheets 
included in the exhibit material accompanying this applica- 
tion would, commencing April 1, 1964 (assuming necessary 
authorizations and approvals have become final), provide 
the following: 


1. Reduction in the level of rates under each of Trunk- 
line’s existing rate schedules for sales to resale 
customers. 


2. Revision in the R-1 and R-2 rate schedules providing 
for different rate levels for winter and summer 
deliveries. 


ll 


3. Introduction of a General Service rate schedule for 
customers in Zone 2. 


The comparison of Trunkline’s existing rates with the 
rates proposed herein is as follows: 


Rate Schedule Existing Rate Proposed Rate 


P-1 Demand $2.69 Demand $2.00 
Commodity 261 .Commodity -261 


Demand $2.19 Demand $2.00 
Commodity 275 Commodity -261 


39.2 cents 36.7 cents 


34.9 cents 32.7 cents (Winter) 
29.4 cents (Summer) 


Demand Demand $2.29 
Commodity Commodity 285 


None Demand $2.29 
Commodity 285 


46.6 cents 42.8 cents 


39.8 cents 36.0 cents (Winter) 
32.3 cents (Summer) 


12 
VIII 


The foregoing rates are based, among other things, upon 
certification of the 1964 facilities and increased contract 
quantities for resale customers contemplated by this ap- 
plication. This is required because these rates give effect 
to the full increase in sales volumes to be provided hereby. 


The facilities, as more fully described in the engineering 
and cost data accompanying this application, consist of the 
following: 


1. 3,000 additional horsepower at each of the following 
existing main line compressor stations: Station No. 
57, Pollock, Louisiana; Station No. 75, Shaw, Missis- 
sippi; Station No. 93, Dyersburg, Tennessee; and 
Station No. 112, Johnsonville, Illinois. 


2. 4,000 horsepower at a new compressor station to be 
designated Station No. 210, Kaplan, Louisiana. 


3. 6,000 horsepower at a new compressor station to be 
designated Station No. 121, Tuscola, Illinois. 


Addition of the foregoing facilities will bring Trunkline’s 
design capacity to 890,000 Mef per day. This will provide 
the minor increases to Small General Service customers as 
well as the 50,000 Mef per day increase in daily deliveries to 
Consumers. As noted above, the first increment of 25,000 
Mef per day is to be made available on April 1, 1964 and 
the additional 25,000 Mef per day is to be made available on 
November 1, 1964, so that the authorization requested herein 
will provide for a total daily quantity of 225,000 Mef for 
Consumers. 


13 


The cost of the facilities is estimated to be $8,700,000. 
Trunkline proposes to finance this project from funds on 
hand and without issuance of additional securities. 
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Trunkline’s gas supply, including the additional reserves 
available from Pan American and Union on the basis of 
recent amendments to the Offshore contracts, is entirely 
adequate to support this expansion. There is submitted 
herewith an up-to-date study of Trunkline’s gas reserves 
showing aggregate recoverable reserves of 5.4 trillion cubic 
feet available to Trunkline as of January 1, 1963, including 
minor contract additions and replacements. These reserves 
provide a reserve life index of 18 years and 13 years of full 
availability at the expanded sales level contemplated herein. 


x 


Apart from the filings of Pan American and Union, to 
which reference has already been made, no other application 
to supplement or effectuate the service proposed herein need 
be filed with any other federal or state regulatory agency. 


XI 


In view of Trunkline’s earnest desire to implement this 
combined program with an effective date of April 1, 1964, 
every effort will be made to 


14 
assist the Commission’s staff in its review of this applica- 
tion; however, prompt processing and early notice and 
hearing are imperative to the successful conclusion of this 
project from the standpoint of the producers, Trunkline, 
Consumers and other resale customers, and the public 
interest. 
Respectfully submitted, 


TRUNKLINE Gas CoMPANY 
W. W. Prior 
W. W. Prior 

Vice President 
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Exhibit D 
FPC Docket No. CP64- 


TRUNKLINE Gas CoMPANY 
Svussipraries AND AFFILIATION 


Panhandle Eastern Pipe Line Company, a Delaware cor- 
poration with its principal offices at 3444 Broadway, Kansas 
City, Missouri, owns 100% of the Common Stock of Trunk- 
line Gas Company. There is no other person or organized 
group of persons who own directly or indirectly 10% of 
the outstanding Common Stock of Trunkline. 


Trunkline has no subsidiaries and does not own, control 
or hold with power to vote 10% or more of the outstanding 
voting securities of any corporation, person or organized 
group of persons engaged in the production, transportation, 
distribution or sale of natural gas. 
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TRUNKLINE GAS COMPANY 
3000 BISSONNET AVENUE 
P. O. Box 1642 
Houston, Texas 


October 29, 1963 


Consumers Power Company 
212 West Michigan Avenue 
Jackson, Michigan 


Attention: Mr. John B. Simpson, Vice President 


Gentlemen: 


This letter will confirm our agreement with you for the 
sale of additional quantities of natural gas by Trunkline 
Gas Company \(Trunkline) to Consumers Power Company 
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(Consumers) upon the terms and conditions hereinafter 
provided. 


1. The daily contract quantity applicable to Trunkline’s 
firm deliveries of natural gas to Consumers pursuant to 
Trunkline’s Rate Schedule P-2 and the Gas Sales Contract 
thereunder shall be in accordance with the following 
schedule: 


Beginning April 1, 1964 and extending through 
October 31, 1964, 200,000 Mcf per day; 


Beginning November 1, 1964 and extending through 
October 31, 1965, 225,000 Mcf per day; 


Beginning November 1, 1965 and extending through 
October 31, 1966, 250,000 Mef per day; 


Beginning November 1, 1966 and extending through 
October 31, 1967, 300,000 Mef per day; and 


Beginning November 1, 1967 and extending through 
March 31, 1984, 350,000 Mef per day. 


2. Trunkline shall proceed with due diligence to obtain 
such Governmental authorizations and to build such 
facilities as may be required for it to make the deliveries 
provided for in paragraph 1 hereof and Consumers shall 
cooperate with and support Trunkline in obtaining such 
authorizations. On or before December 15, 1963, Trunkline 
shall file an 
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application with the Federal Power Commission (Commis- 
sion) for authorization to deliver the aforesaid increments 
beginning April 1, 1964 and November 1, 1964, respectively, 
and to construct and operate the facilities necessary to 
enable it to make such deliveries. At least twelve months 
prior to the scheduled commencement of delivery of each 
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remaining increment, Trunkline shall file an application 
with the Commission for authorization to deliver each such 
increment and to construct and operate the facilities neces- 
sary to enable it to make such deliveries. 


3. Trunkline agrees that it will file with the Commission, 
in conjunction with its request for authorization to deliver 
the increments provided for in paragraph 1 hereof begin- 
ning April 1, 1964 and November 1, 1964, respectively, a 
proposal that,its rate under its existing P-2 Rate Schedule 
shall be reduced, conditioned upon the granting of such 
authorization, to a level which would produce revenue of 
36.0 cents per Mef at 100% load factor, to become effective 
upon the date that the daily contract quantity under its 
Gas Sales Contract with Consumers becomes 200,000 Mef 
pursuant to such authorization, and that upon obtaining all 
necessary approvals for such 1964 increments, consistent 
with the provisions of this Agreement, it will file tariff 
sheets implementing such proposal to take effect upon such 
date. The rate reduction provided for herein shall be 
deemed to influde such reductions in Trunkline’s gas pur- 
chase costs which are attributable to amendments and price 
revisions in Trunkline’s gas purchase agreements with 
Union Oil Company of California and Pan American 
Petroleum Corporation which the parties thereto have or 
will have agreed upon on or before December 15, 1963. 


4. At the time Trunkline files its application with the 
Commission for the 1964 increments pursuant to paragraph 
2 hereof, Typnkline shall also file a proposal to modify, 
effective upd the date that Consumers’ P-2 daily contract 
quantity becomes 200,000 Mcf in accordance herewith, and 
upon obtaining all necessary approvals for such 1964 in- 
crements consistent with the provisions of this Agreement, 
the prices under its R-2 Rate Schedule insofar as it pertains 
to deliveries during the seven summer months so that, upon 
the effectiveness of such filing, the rate specified for the 
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months of April, May, June, July, August, September and 
October shall be equivalent to the P-2 rate per Mcf, com- 
puted at 100% load factor, less one-half of the demand 
component included therein, and the rate specified for the 
months of November, December, January, February and 
March shall be equivalent to the P-2 rate per Mcf com- 
puted at 100% load factor. 


5. Upon the receipt and acceptance of the authorization 
contemplated by paragraph 2 hereof with respect to the 
increments in deliveries of April 1, 1964 and November 1, 
1964, the parties shall forthwith execute the Gas Sales 
Contract in the form of Exhibit A attached hereto and 
Trunkline 
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shall file such executed Gas Sales Contract with the Commis- 
sion in accordance with the Commission’s Rules and Regu- 
lations. 


6. Upon receipt of all necessary authorizations therefor, 
Trunkline shall proceed with due diligence to obtain all 
materials and to construct, or cause to be constructed, all 
facilities necessary for the rendition of service provided 
for herein, and Consumers shall proceed with due diligence 
to obtain all necessary authorizations and all materials and 
to construct, or cause to be constructed, all facilities neces- 
sary for the receipt of such service at the point of delivery, 
as set forth in the Gas Sales Contract attached hereto as 
Exhibit A, with intent of each party that the respective 
incremental deliveries shall commence upon the dates indi- 
cated in paragraph 1 hereof. However, neither party shall 
be liable to the other, nor shall this Agreement be subject to 
termination, if, after proceeding with due diligence, the 
facilities are not completed and placed in operation by such 
dates. 
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7. In the evant that any Governmental authorization or 
approval necessary for delivery and acceptance of the in- 
crements in 1964 contemplated herein has not been obtained 
in a form reasonably satisfactory to the parties hereto by 
April 1, 1964, including, without limitation, substantial ap- 
proval of the P-2 rate contemplated herein, either party may 
terminate this Agreement by giving ten day’s written notice 
to the other party. In the event that Trunkline shall fail 
to file with the Federal Power Commission the applications 
required for increments in deliveries after 1964 by the time 
specified in paragraph 2 hereof, Consumers may, within 
sixty days after such time, terminate the remaining portion 
of this Agreement by giving ten day’s written notice. 
Neither party shall be obligated to accept any authorization 
covering increments after 1964 which is not reasonably 
satisfactory to the party applying for same, but if such 
party elects not to accept the authorization for such an 
increment because it deems such authorization not reason- 


ably satisfactory, the other party may, within sixty days, 
terminate the remaining portion of this Agreement by giv- 
ing ten days’ written notice. If this Agreement is termi- 
nated in whole or in part, as provided in this paragraph, 
both parties shall be relieved of any liability under the 
portion of this Agreement which is terminated. 


8. Neither party shall be liable in damages to the other 
for any delay, act, omission, or circumstance occasioned 
by, or in consequence of, any acts of God, strikes, lockouts, 
or other labor trouble or disputes, acts of the public enemy, 
wars, blockades, insurrections, riots, epidemics, landslides, 
lightning, earthquakes, fires, storms, floods, washouts, 
arrests and restraints of rulers and people, civil disturb- 
ances, explosions, breakage or accident to machinery or 
lines of pipe, freezeups, shortages of materials or labor, 
failure or delay of material suppliers, or other contractors 
or 
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subcontractors constructing the pipeline, transportation 
delays or inadequacies, the binding order of any court, the 
direct or indirect acts, regulation or orders of any Govern- 
mental authority and any other cause, whether of the 
kind herein enumerated, or otherwise, and whether caused 
or occasioned by or happening on: account of the act or 
omission of one of the parties to this Agreement or some 
person or concern not a party hereto, not within the control 
of the party claiming suspension and which, by the exercise 
of due diligence, such party is unable to prevent or over- 
come. A failure to settle any action at law or in equity or 
to settle or prevent any strike or other controversy with 
employees or with anyone purporting or seeking to repre- 
sent employees shall not be considered to be a matter within 
the control of the party claiming suspension. 


9. The Letter Agreement between Trunkline and Con- 
sumers, dated June 25, 1958, as amended, shall be deemed 
to be cancelled and of no further force and effect upon the 
commencement of deliveries of 200,000 Mcf per day by 
Trunkline to Consumers in accordance with the provisions 
hereof. If for any reason said deliveries are not com- 
menced in accordance with the provisions hereof, the said 
Letter Agreement, as amended, shall, in such event, remain 
in full force and effect, except that Trunkline’s obligation 
to file the application required by paragraph 10 on page 7 
of said Letter Agreement, as amended by letter of May 29, 
1962, shall be changed from the first day of February, 1964 
to the first day of June, 1964. 


10. This Agreement shall be governed by the laws of the 
State of Michigan. 


If the foregoing is acceptable to you please so indicate 
by signing in the space provided for your signature, thereby 
making this letter a binding agreement between us, our 
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respective successors and assigns, as of the date of such 


acceptance. 
Yours very truly, 


TrunKLInE Gas CoMPANY 


By /s/ W. K. Sanvers 
W. K. Sanders, President 


Accepted and agreed to this 
30th day of October, 1963. 


Consumers Power CoMPANY 


By /s/ J.B. Sumpson 
Vice President 
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Trunkline Gas Company 
Cosr or Factmiiries 
SumMARyY 
Page No. Description 


2-24 J. Compressor Projects $7,770,000 
25 TI. Associated Projects 455,000 


Sus Toran 8,225,000 
Contingencies 350,000 


Sus Toran 8,575,000 
Interest During Construction 125,000 


Toran Cost or Facriiries $8,700,000 


TRUNELINE GAS COMPANY E it a 
STATEMENT OF ANTICIPATED CASH FLOW xchib o 
FPC Docket No. CP64- 
First Second Third 
Particulars Year Year Year 


1 (2y (3) 
Cash and cash items at beginning of period $18 418 163 $10 352 884 $12 982 718 


Funds providéds 

Net income 7 039 416 7 086 209 6 993 517 

Add - Charges to net income not requiring funds 
Provision for depreciation 9 628 818 9 857 143 9 909 643 
Provision for Federal income tax 7 140 963 7 343 608 
Provision for deferred Federal income tax 1 042 136 739 O73 
Provision for injuries and damages 48 000 48 000 
Amortization of debt expense 56 010 52 403 


Changes in other balance sheet accounts - net 140 973 ¢ 89 740) ¢ 90_3644) 
Total funds provided 24 882 195 25 140 721 2h _995_880 


Total funds available 43 300 358 35.493 605 _ 37.978 598 


Funds applied: 
Construction - other 1 500 000 21 500 000 
Construction - proposed facilities - - 
Total construction 2 500 000 1 500 000 


2 
2 
3 
& 
5 
6 
7 
8 
9 
10 
11 
12 


BH 
Fw 


Federal income tax payments 6 870 883 7 089 983 
Retirement of long-term debt T 300 000 T 400 000 
Retirement of preferred stock 800 000 800 000 
Dividends on" common and preferred stock i 6 040 00% 
Total funds applied 22 510 887 

Cash and cash items at end of period $12 982 718 


- ~ 
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Exhibit L-8 


FPC Docket No. CP64- 
Page 1 of 2 


TRUNKLINE GAS COMPANY 
BALANCE SHEET (UNAUDITED) 
SEPTEMBER 30, 1963 
ASSETS 
Gas Plant $258,006,690 
Investment and Fund Accounts 62,400 
Cash and Cash Items 7,797,748 
Notes Receivable—Associated Companies 8,500,000 
Accounts Receivable 8,511,072 
Materials and Supplies 1,918,229 
Prepayments 2,553,952 
Deferred Debits 1,230,554 


Total Assets $288,580,645 


(138) 


LIABILITIES 


Capital Stock and Surplus 
Common ($5 Par, Authorized 5,000,000 Shares) 
Issued and Outstanding 4,306,780 Shares $ 21,533,900 


Premium on Common Stock 13,500,000 
Capital Surplus 7,478 
Earned Surplus 16,767,052 


Total Common Stock and Surplus 51,808,430 


$5.60 Series B Preferred Stock ($100 Par - 
Authorized 150,000 Shares) 
Issued and Outstanding 145,000 Shares 14,500,000 


$5.15 Series C Preferred Stock ($100 Par - 
Authorized 90,000 Shares) 
Issued and Outstanding 87,000 Shares 8,700,000 


Total Capital Stock and Surplus 75,008,430 
Long-Term Debt 127,150,000 


Total Capital 202,158,430 
Accounts Payable 5,048,741 
Accrued Taxes and Interest 9,173,805 
Other Current and Accrued Liabilities 137,774 
Deferred Credits 641,655 
Reserve for Depreciation, Depletion and Amortization 54,966,727 
Reserve for Injuries and Damages 429 423 
Contributions in Aid of Construction 358,360 
Accumulated Deferred Taxes on Income 15,665,730 


Total Liabilities $288,580,645 
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Exhibit L-8 


FPC Docket No. CP64- 
Page 2 of 2 


TRUNKLINE GAS COMPANY 
STATEMENT OF INCOME (UNAUDITED) 
TWELVE MONTHS ENDED SEPTEMBER 30, 1963 


Gross Revenues 
Gas Operating Revenues $ 99,991,799 


Miscellaneous 116,752 


Total Operating Revenues 100,108,551 


Operating Revenue Deductions: 
Gas Purchases 52,939,161 


Other Operating Expenses 10,081,610 
Total Operating Expenses 63,020,771 
Depreciation and Amortization 9,114,133 
Taxes - Federal Income 8,404,961 
Deferred Federal Income 1,488,100 

Other 2,930,339 


Total Operating Revenue Deductions 84,958,304 


Net Operating Revenue 15,150,247 
Other Income 267,747 


Gross Income 15,417,994 
Other Deductions 6,245,929 


Net Income $ 9,172,065 


285 689 400-98 358 868 
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Exhibit N-2.1 
FPC Docket No. CP64- 
TRUNKLINE GAS COMPANY 


RETURN AND RATE OF RETURN 
TOTAL SYSTEM 


Reference 
Exhibit First Year Second Year Third Year 


(3) (4) 


Revenues 
Gas N-1.1 $ 96,847,670  $ 98,551,355  $ 98,622,262 


Production 848,427 848,427 848,427 
Miscellaneous 116,711 116,711 116,711 


Total Revenues 97,812,808 99,516,493 99,587,400 


Revenue oar ine 


Operating 
‘Expenses N-2.11 64,885,377 66,136,436 66,591,721 


Depreciation N-2.12 9,397,386 9,625,711 9,678,211 
Taxee—Other N-2.13 3,074,974 3,203,725 3,258,325 


Taxes—Federal 
Income N-2.14 7,964,988 8,183,099 8,082,681 


Total Revenue 
Deductions 85,322,725 87,148,971 87,610,938 


Return $ 12,490,083 $ 12,367,522 $ 11,976,462 
Rate Base $204,182,500  $200,289,600  $191,906,200 
Rate of Return 6.12% 6.17% 6.24% 
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Exhibit N-2.11 


FPC Docket No. CP64- 
Page 4 of 5 


TRUNEKLINE GAS COMPANY 
ESTIMATED OPERATING EXPENSES 
TOTAL SYSTEM 


FPC 
Ac- Trunkline 
* Line count Account 
No. No. No. Account Description 


qQ) (2) (3) 
by DISTRIBUTION EXPENSES 
Operation 


Measuring & Regulating 
Station—Labor $131,618 $134,909 $138,282 


Measuring & Regulating 
Station—S & E 66,159 67,151 68,158 


Rents 568 568 568 


a 


Total Operation 198,345 202,628 207,008 


Maintenance 


Measuring & Regulating Station 
Structures—Labor 4,262 4,478 


Measuring & Regulating Station 
Structures—S & E 1,166 1,202 


Measuring & Regulating Station 
Equipment—Labor 6,422 6,748 


Measuring & Regulating Station 
Equipment—S & E 4,207 4,270 4,334 


Total Maintenance 16,057 16,406 16,762 


Total Distribution Expenses $214,402 $219,034 $223,770 
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Exhibit N-2.12 
FPC Docket No. CP64- 


TRUNELINE GAS COMPANY 
DEPRECIATION AND AMORTIZATION 
TOTAL SYSTEM 


First Year Second Year Third Year 


. awh @) (3) 
Depreciation and Amortization 
on Gas Plant $9,785,910 $10,014,235 $10,066,735 


Less: Depreciation charged to 
Clearing Accounts 388,524 388,524 388,524 


Net Depreciation charged to 
Depreciation Expense $9,397,386 $9,625,711 $ 9,678,211 
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Exhibit N-2.13 
FPC Docket No. CP64- 
TRUNKLINE GAS COMPANY 


TAXES - OTHER 
TOTAL SYSTEM 


First Second Third 
Type of Tax Year Year Year 


(1) (2) (3) (4) 
Ad Valorem $2,428,719 $2,549,200 $2,574,700 
State Income 161,175 154,000 154,000 
Franchise 132,257 130,400 133,200 
Payroll 184,472 201,100 227,400 
Miscellaneous 115,051 115,725 115,725 
Production 53,300 53,300 53,300 


Total $3,074,974 $3,203,725 $3,258,325 


29 
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Exhibit N-2.14 
FPC Docket No. CP64— 


TRUNEKLINE GAS COMPANY 
TAXES - FEDERAL INCOME 


TOTAL SYSTEM 


Net Operating Income before 
Federal Income Taxes 


Tax Adjustments 
Additions 


Book Depreciation 
Depreciation Charged to 


Clearing Accounts 
Provisions for Injuries and 


Damages 
Total Additions 
Deductions 
Normal Tax Depreciation 
Interest Expense 
Amortization of Debt Expense 
Depletion 


Removal Costs of Retirements 
Expense Intangible Drilling 


Costs 
Total Deductions 
Net Income Subject to Tax 


Federal Income Tax at 52%-$5,500 


First 
Year 


(1) 
$20,455,071 


—_—__—__—_ 


9,397,386 


388,524 


48,000 
9,833,910 


9,107,773 
5,515,667 
60,000 


14,961,120 
$15,327,861 
$ 7,964,988 


$20,550,621 $20,059,143 


9,625,711 9,678,211 
388,524 388,524 


48,000 48,000 


10,062,235 10,114,735 


9,306,558 9,359,058 
5,225,167 
56,146 
192,680 
12,000 


73,000 
14,865,551 14,619,683 
$15,747,305 $15,554,195 
$ 8,183,099 $ 8,082,681 
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Exhibit P 


_ Expianatory STATEMENT 


This exhibit ees forth the cost of service, supporting 
schedules and allocation of zone costs providing the basis 
upon which the rates, as reflected on the attached tariff 
pages, were determined. The method of allocating costs 
between zones psed in this exhibit follows the principles 
established by the Commission in its Opinion No. 321, 21 
FPC 704. The cost of service used in determining such 
rates is based upon the first twelve months of operations 
of the reduced rate level adjusted to include a full year’s 
effect of the facilities and sales volume proposed in this 
application. 


Reductions in rate level would be provided for all classes 
of service in Zones 1 and 2. The relationship in reductions 
between such zones gives effect to the proportionate in- 
crease in utilization of facilities. 


No change other than in the rate levels is proposed with 
respect to existing rate schedules, except that in both the 
R-1 and R-2 rate schedules provision is made for summer 
purchases of gxcess gas at a rate per Mef comprised of 
the full commbdity charge and one-half of the demand 
charge applicable to the appropriate zone. 


A new G-2 tate schedule is proposed so as to provide 
customers in Zone 2 with the same opportunity to purchase 
gas on a two-part rate as is presently offered to customers 
in Zone 1. The provisions of the G-2 rate schedule are 
identical with. those of the presently existing G-1 rate 
schedule, excebt for rates which are the same as those 
which will be ‘applicable under the P-2 rate schedule. 


° ° * * * * * * * * 
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Exhibit P 
FPC Docket No. 64— 
Schedule 8 


TRUNKLINE GAS COMPANY 
RATE BASE AND RETURN BY ZONES 


No. Particulars Total Zone 1 Zone 2 
ne 


@) (2) (3) (4) 
1 Bate Base 
2 Average Gas Plant in Service $270,503,788 $248,865,505 $21,638,283 


3 Less: Average Reserve for 
Depreciation 63,641,850 60,640,380 3,001,470 


Average Net Plant in Service 206,861,938 188,225,125 18,636,813 
Less: Contributions in Aid of 
Construction 358,360 325,908 32,452 


Balance 206,503,578 187,899,217 18,604,361 
Working Capital _ — 


Rate Base $206,503,578 $187,899,217 $18,604,361 
Return @ 6%% $ 12,906,474 $ 11,743,701 $ 1,162,773 


Exhibit P 


FPC Docket No. CP64— 
Schedule 9 


TRUNKLINE GAS COMPANY 
ANNUAL VOLUMES AND REVENUES 


Annual Revenues 
Contract Volumes Proposed 
Name of Customer Demand (14.73 Sat.) Rates 


(1) (2) (3) (4) 


1 Rate Schedule P-1 


2 Panhandle Eastern Pipe Line 
Company 470,000 160,000,000 — $53,040,000 


Mississippi River Transmission 
Corporation 76,000 20,805,000 7,254,105 
Illinois Power Company 25,000 6,844,000 2,386,284 


Total 571,000 187,649,000 62,680,389 


Rate Schedule G-1 


Central Illinois Public Service 
Company (Effingham) 6,400 955,000 402,855 


Rate Schedule SG-1 
Boyce, Louigiana 600 55,000 20,185 
Colfax, Louisiana 900 92,000 33,764 
Union Gas Company 750 78,000 28,626 
Byhalia, fer 850 177,000 64,959 
Somerville, Tennessee 1,100 91,000 33,397 
Newbern, Tennessee 1,025 $5,000 31,195 
Trimble, Tqnnessee 400 30,200 11,083 
Obion, Tennessee 800 69,000 25,323 
Troy, Ten 425 34,000 12,478 
Lake Coun Utility District 2,590 350,000 128,450 
Hickman, Hentucky 1,600 139,000 51,013 
Clinton, Keatucky 59,800 21,947 
Bardwell, Kentucky 44,700 16,405 
Wickliffe, Kentucky 54,500 20,002 
La Center, Kentucky 70,000 25,690 
United Cities Gas Company 525,000 192,675 
Vienna, ois 86,500 31,745 
McLeansboro, Illinois 226,000 82,942 
Wayne City, Illinois 95,000 34,865 
g 


FPC Docket No. CP64— 
Schedule 9 


TRUNKLINE GAS COMPANY 
ANNUAL VOLUMES AND REVENUES 


Annual Revenues 
Contract Volumes Proposed 
Name of Customer Demand (14.73 Sat.) Rates 


(1) 2) (3) (4) 

Fairfield, Illinois 3,900 412,000 151,204 
Louisville, Illinois 52,000 19,084 
Cisne, Iinois 30,000 11,010 
Flora, Illinois 345,000 126,615 
Central Illinois Public Service 

Company (Newton) 2. 230,000 84,410 
Citizens Gas Company 132,000 48,444 
Greenup, Ilinois 80,000 29,360 
Toledo, Illinois 54,000 19,818 
Clay City, Illinois 55,000 20,185 


Total 3,751,700 1,376,874 
Sub-Total 614,219 192,355,700 64,460,118 


Rate Schedule P-2 
Consumers Power Company 225,000 82,125,000 29,588,625 
Michigan Gas Utilities Company 9,000 2,464,000 949,560 
Northern Indiana Public Service 
Company 7,294,000 2,765,790 


Total 259,000 91,883,000 33,303,975 


Rate Schedule SG-2 
Illinois Power Company (Ogden) 389 30,000 12,840 
Central Illinois Electric and Gas 
Company (Sidney) 1,200 100,000 42,800 


Central Illinois Electric and Gas 
Company (St. Joseph) 675 54,000 23,112 
Rensselaer, Indiana 2,300 250,000 107,000 


Central Illinois Public Service 
Company (Hoopeston) 4,000 555,000 237,540 


Total 8,464 989,000 423,299 
Sub-Total 267,464 92,872,000 33,727,267 
Total 881,683 285,227,700 $98,187,385 
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EXHIBIT H-3 
PROVED NATURAL GAS RESERVES AVAILABLE (Contd) Page L-7 


f Initial Date oe i 
‘Line County or Contract Date of of Delivery Remaining ; Proved 
Number Name of Field Parish Name and Address of Supplier : Number Contract Under Contract Term in Years Reservoir Reserves 


(2) (4) (5) (6) (7) (8) (9) (10) 
LOUISIANA (Contd) 


RICEVILLE-SOUTH MERMENTAU 
AREA (Contd) Perry R. Bass, et al (Contd) 
Riceville (Contd) and Columbian Carbon Company : February 4, 1960 April 12, 1961 
1100 San Jacinto Building 
Houston, Texas 77002 | 


Total Riceville 182,329 


TOTAL RICEVILLE-SOUTH 
MERMENTAU AREA 


“é“ ” 
Vermilion Offshore Block No. 14 Pan American Petroleum Corporation Tune 26, 1958 December 4, 1959 ace sae 

Post Office Bor 3092 Text, “<L?? No. 2 

Houston, Texas 77001 Big. ‘‘2?? No. 1 
Big. ‘‘2’? No. 2 
Big. ‘‘2?? No. 3 
Text. ‘“W’? No. 1 
Text. ‘‘W’’ No. 4 
Crist. ‘<I’? No. 1 
Crist. ‘‘I’’ No. 2 


Rob. No. 12 


Vermilion Offshore Block No. 14 Vermilion Union Oil Company of California June 17, 1958 December 12, 1959 es od pia 
800 Prudential Building . 


“é ” 
Houston, Texas 77025 Big’ an eke 2 


Big. ‘27? No. 2 
Big. ‘2’? No. 3 


PROVED NATURAL GAS RESERVES AVAILABLE (Contd) 


Name of Field 
(2) 


LOUISIANA (Contd) 
Vermilion Offshore Block No. 14 (Contd) 


Total Vermilion Offshore Block No. 14 


West Cameron Offshore Block No. 67 


Total West Cameron Offshore Block No, 67 


TOTAL LOUISIANA 


County or 
Parish 


Name and Address of Supplier 
(3) (4) 


Vermilion Union Oil Company of California (Contd) 


Union Oil Company of California 
800 Prudential Building 
Houston, Texas 77025 


June 17, 1958 


Initial Date 
of Delivery Remaining 
Under Contract Term in Yeare Reservoir 


(7) (8) (9) 


Text. ‘¢W’’ No.1 
Text. <‘W’’ No. 4 
Crist. ‘I’? No. 1 
Crist, ‘17? No, 2 


May 9, 1960 11,100-Ft. 
11,300-Ft. 
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PHILLIPS PETROLEUM COMPANY 
BARTLESVILLE, OKLAHOMA 
May 24, 1963 


Contract Amendment, 
Chocolate Bayou Field, 
Brazoria County, Texas 
File: 2-St-78-63-NGG 

Trunkline Gas Company 

3000 Bissonnet Avenue 

Houston 5, Texas 


Attention: Mr. Howard D. Henderson 
Gentlemen: 


Under the terms of a contract between our companies 
dated May 14, 1958, as heretofore amended, Trunkline is 


obligated to take or pay for 30,000 Mcfd from Phillips’ 
Bayou Plant, Brazoria County, Texas. Because of a cur- 
rent oversupply situation on your system, you have re- 
quested that you be relieved of a portion of this obligation 
for a temporary period. After due consideration, we here- 
by propose that the said contract of May 14, 1958, be 
amended as follows: 


Section (1) of Article IV—‘‘Quantity’’—shall be de- 
leted in its entirety and amended to read as follows: 


(1) Subject to the provision sof this contract, from 
the date of first deliveries hereunder, or from 
December 15, 1959, whichever first occurs, Seller 
agrees to sell and deliver and Buyer agrees to 


591 


purchase and receive, or pay for if available and 
not taken, an aggregate quantity of gas during 


37 


each calendar year, or portion thereof, equal to 
the sum of the applicable daily contract quantities 
during each such period of the term hereof, it 
being understood that from the date of first de- 
liveries, or from December 15, 1959, whichever 
first occurs, and until January 1, 1961, the daily 
contract quantity shall be 25,000 Mcf; from Jan- 
uary 1, 1961, until July 1, 1963, the daily contract 
quantity shall be 30,000 Mcf; from July 1, 1963, 
until January 1, 1965, the daily contract quantity 
shall be 17,500 Mecf and for the remainder of the 
term hereof the daily contract shall be 30,000 Mef, 
unless and until subsequently changed from time 
to time as hereinafter provided. 


This amendment may be terminated at any time prior to 
January 1, 1965, by either Buyer or Seller by means of 
written notice given to the other party. Upon such termi- 
nation, the said contract shall exist as though this amend- 
ment had never been written. 
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If you desire to so amend the said contract, please indicate 
your intention by signing and returning the attached copy 
of this letter. 


Very truly yours, 
Pumurs Perroteum Company 


By R. B. Srewarr 
R. B. Stewart, Vice President 


ACCEPTED AND AGREED To: 
TRUNKLINE Gas ComPANY 


By W. W. Prior 
Vice President 


* * 


666 
Amendment 


Wuereas, on the 17th day of June, 1958, Trunkline Gas 
Company, as Buyer, and Union Oil Company of California, 
as Seller, entered into a gas purchase contract covering the 
purchase and sale of gas from lands located Offshore Ver- 
milion Parish, Louisiana, said lands being described in 
Exhibits ‘‘A-1’’ and ‘‘B-1’’ attached to said contract, as 
amended, -vhich gas purchase contract as amended is here- 
inafter referred to as ‘‘said contract,’’ and 


Wueneas, the parties now desire to further amend said 
contract, as hereinafter set out. 


Now, THEREFORE, Know Att Men By THeEse PRESENTS: 


That in consideration of the premises set forth in said 
contract and the sum of Ten Dollars ($10.00) in hand paid 


by each to the other, the receipt of which is hereby ac- 
knowledged, Trunkline Gas Company, a Delaware corpo- 
ration, and Union Oil Company of California, a California 
corporation, do hereby agree that said contract shall be 
amended as follows: 


1. Effective April 1, 1964, Sections (2) and (3) of 
ArtictE VII—Gas Reserve or SELLER—of said contract 
shall be deleted 


667 
‘ 
in their entirety and the following substituted therefor: 


(2) Either party shall have the right upon written 
notice to the other party given prior to December 1 of 
any calendar year to have the reserves redetermined, 
but not more often than once in any one year period. 


(3) In the event the reserves are redetermined as 
provided in Section (2) of this Article VII, such re- 
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serves so redetermined shall be effective on June 1 of 
the calendar year next following the calendar year of 
the notice referred to in Section (2) of this ArticiEe 
VII and will establish, as of such effective date, the 
respective obligations thereafter of Buyer and Seller 
regarding the quantities of gas to be delivered and 
received from Seller’s leases in accordance with 
Articte VIII until subsequent redeterminations are 
made as to Seller’s leases as hereinabove provided, 
subject, however, to the provisions of Articte VIII of 
this contract. 


2. Effective April 1, 1964, Section (1) of Arricre VITI— 
Quanrity—of said contract shall be deleted in its entirety 
and the following substituted therefor: 
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(1) Subject to the terms and provisions of this con- 
tract, Buyer agrees to purchase and receive at the 
points of delivery designated in Articte IX hereof, 
or pay for if available and tendered for delivery and 
not taken, Seller’s pro rata share of the following 
quantities of gas: 


(a) Commencing April 1, 1964, and for the period 
thereafter ending November 1, 1966, a quantity equal 
to a daily average of 192,500 Mef of gas. 


(b) Commencing November 1, 1966, and for a period 
thereafter ending November 1, 1967, a quantity equal 
to a daily average of 217,500 Mef of gas. 


(c) Commencing November 1, 1967, and thereafter 
during the term hereof, a quantity equal to a daily 
average of 230,000 Mef of gas. 


(a) Commencing on April 1, 1964, and thereafter 
during the term of this contract, if the combined 
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redetermined reserves (stated in Mcf and redeter- 
mined and effective as provided in Articte VII 
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of this contract) subject to the two contracts here- 
after in this Subsection (d) referred to, and identi- 
fied as ‘‘offshore contracts,’’ when divided by eight 
thousand (8,000) results in a quantity which is higher 
than the combined daily average quantities then in 
effect for such contracts (and therefore the then 
combined annual quantities for such contracts), and 
if it is determined by Buyer that its then effective 
purchase obligations, as hereinafter defined, will not 
supply Buyer’s needs for additional gas, then the 
combined daily average quantities then in effect for 
such contracts shall be thereafter increased to the 
extent that the quantity resulting from such re- 
determination of reserves is higher than the com- 
bined daily average quantities then in effect for such 
contracts and to the extent of Buyer’s needs for ad- 
ditional gas. If, however, the quantity resulting 
from any such redetermination of reserves is not 
higher than the combined daily average quantity 
then in effect for such 
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contracts, Buyer’s purchase obligations under the 
two contracts hereafter in this Subsection (d) re- 
ferred to and identified as ‘‘offshore contracts,’’ 
shall not thereby be increased until Buyer again 
needs additional gas. Buyer’s purchase obligations 
referred to hereinabove shall be determined by Buy- 
er from (i) gas purchase contracts entered into 
prior to June 1, 1963, including then effective pur- 
chase obligations under the two contracts hereafter 
in this Subsection (d) referred to and identified as 
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‘offshore contracts,” as amended from time to time, 
and including new purchase contracts and obliga- 
tions entered into by Buyer from time to time after 
June 1, 1963 at times when the redetermined re- 
serves of such ‘‘offshore contracts’? have not been 
sufficient to supply Buyer’s needs for additional gas, 
as specified hereinbefore in this Subsection (d), and 
(ii) gas purchase contracts entered into by Buyer 
from time to time covering gas reserves which are 
distress purchases or which are the result of pooling 
or 
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unitization. Such increases in the combined annual 
quantities shall be only to the extent that Buyer is 
provided in writing by Seller with notice of the 
portion of such increase to be allocated to this con- 
tract and the contract between Pan American Petro- 
leum Corporation and Trunkline Gas Company 
dated June 26, 1958, covering the lands located in 
Blocks 14, 15, 26 and 27 of the Vermilion Area, Off- 
shore, Louisiana, both of said contracts being here- 
inafter referred to as ‘‘offshore contracts.’? No 
such increases, however, shall ever cause Buyer’s 
purchase obligations under offshore contracts to ex- 
ceed a maximum combined daily average quantity of 
265,000 Mef. 

(e) Subsections (a), (b), (c) and (d) of this Sec- 
tion (1) notwithstanding, in the event the redeter- 
mined gas reserves, which are subject to the offshore 
contracts, based upon the preceding redetermination 
of such reserves, as 
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provided in offshore contracts, will result at any time 
in an annual quantity equal to an average of 1,000 
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Mcf per day for each 8,000,000 Mef of redetermined 
gas reserves which quantity is less than the then 
effective combined annual quantity of offshore con- 
tracts, then the combined annual quantity of gas 
which Buyer is obligated and entitled to purchase 
under such offshore contracts (and consequently, 
that Beller is obligated to sell) shall be reduced to 
such lesser quantity and Seller shall promptly notify 
Buyer in writing of such lesser quantity which is 
applicable to this contract. Such combined annual 
quantity may, however, be increased within the limits 
provided in Subsections (a), (b), (¢) and (d) of this 
Section (1) upon subsequent reserve determinations 
as provided in Arricie VII of this contract, or Seller 
and Pan American Petroleum Corporation shall have 
have the option from time to time to make up such 
deficiency by committing sufficient additional gas 
reserges on the basis of an average 
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of 1,000 Mcf per day for each 8,000,000 Mef of de- 
termjned gas reserves, by additional removal of 
dept limitations in the offshore contracts, by agree- 
ment to amend Exhibit ‘‘A-2”’ satisfactory to Pan 
American Petroleum Corporation, Seller and Buyer. 


(f) The daily averages as set out or determined 
from time to time in Section (1) of this ARTICLE 
VIII are hereinafter referred to as ‘‘average daily 
quantity.”’? The annual quantity of gas to be taken 
by Buyer during each calendar year during the term 
hereof shall be equal to the sum of the applicable 
average daily quantities as determined in accord- 
ancewith the terms of this Articie VIII. 
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3. Effective April 1, 1964, Artictz VIII—Quanriry—of 
said contract shall be amended by adding thereto the fol- 
lowing: 


(9) At any time after January 1, 1965, (i) in the event 
Buyer’s purchase obligations prevent Buyer from in- 
creasing the applicable combined daily average quan- 
tity to the maximum combined daily average quantity 
of 265,000 Mef of gas pursuant to 
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Subsection (d) of Section (1) of this Arricte VIII or 
(ii) in the event the combined daily average quantity 
then in effect is 265,000 Mef, Seller may after giving 
Buyer 90 days’ written notice, sell or otherwise dis- 
pose of all or any part of the gas reserves which are 
in excess of a combined daily average quantity of 
230,000 Mef, or the combined daily average quantity 
then in effect, whichever is greater, multiplied by the 
remaining number of days in this contract, and Buyer 
shall furnish Seller with such written instruments to 
effect the release of such excess reserves and support 
such release before the Federal Power Commission, 
provided, however, that Seller shall provide Buyer with 
a copy or copies of any contract for sale of such gas 
and such sale or other disposal shall not interfere in 
any way with Buyer’s receiving quantities of gas as 
provided for in this Arricre VIII nor reduce the re- 
serves committed to Buyer below such quantity as is 
necessary to fulfill Seller’s obligations under this con- 
tract. If, however, the combined daily average 
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quantity then in effect upon such sale or disposal is 
230,000 Mef or 265,000 Mecf or a quantity between 
230,000 Mcf and 265,000 Mcf, such combined daily 
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average quantity then in effect shall remain unchanged 
for the remainder of the term of this contract subject 
to the provisions of Subsection (e) of Section (1) of 
this Arricie VIII. 


4, Effective April 1, 1964, Section (1) of Articre XII— 
Price—of said contract shall be deleted in its entirety and 
the following substituted in lieu thereof: 


(1) Bufer agrees to pay to Seller for each one thou- 
sand (1,000) cubic feet of gas sold and delivered by 
Seller to Buyer hereunder or for which Buyer is obli- 
gated to pay for whether taken or not as follows: 


(a) pet as to gas produced from Block 27 for 
Seller’s interest only, for gas produced from those 
areas now or hereafter subject to state taxes, in- 
clusive of reimbursement of present state taxes: 


(i) From April 1, 1964, to January 1, 1968, twenty- 
one and twenty-five hundredths cents (21.25¢). 
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(ii) From January 1, 1968, to January 1, 1972, 
twenty-two and twenty-five hundredths cents 
(22.25¢). 


(iii) From January 1, 1972, to January 1, 1976, 
twenty-three and twenty-five hundredths cents 
(23.25¢). 


(iv) From January 1, 1976 ,and thereafter during 
the term hereof, twenty-four and twenty-five hun- 
dredths cents (24.25¢). 


(b) For gas produced from those areas which are 
not deemed to be subject to state taxes: 
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(i) From April 1, 1964 to January 1, 1968, nine- 
teen and five-tenths cents (19.5¢). 


(ii) From January 1, 1968 to January 1, 1972, 
twenty and five-tenths cents (20.5¢). 


(iii) From January 1, 1972 to January 1, 1976, 
twenty-one and five-tenths cents (21.5¢). 


(iv) From January 1, 1976 and thereafter during 
the term hereof, twenty-two and five-tenths cents 
(22.5¢). 
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(c) For gas produced from Block 27 for Seller’s 
interest only, inclusive of reimbursement of present 
state taxes: 


(i) From April 1, 1964 to January 1, 1968, twenty 
and six hundred twenty-five thousandths cents 
(20.625¢). 


(ii) From January 1, 1968 to January 1, 1972, 
twenty-one and six hundred twenty-five thou- 
sandths cents (21.625¢). 


(iii) From January 1, 1972 to January 1, 1976, 
twenty-two and six hundred twenty-five thou- 
sandths cents (22.625¢). 


(iv) From January 1, 1976 and thereafter during 
the term hereof, twenty-three and six hundred 
twenty-five thousandths cents (23.625¢). 


(d) Such prices shall be subject to being decreased 
or increased to correspond with the South Louisiana 
Area Rates as finally determined to be applicable in 
Federal Power Commission Docket No. AR61-2 pro- 
spectively from the date of such determination. 
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(679) 
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Effective April 1, 1964, ArricLE XIII—Taxes—of said 


contract shall be amended by deleting the first paragraph 
thereof in its entirety and the following substituted there- 


for: 


In the event all or part of any of the gas delivered 
under this contract, which is as of November 1, 1963, 
deemed by Buyer and Seller not to be subject to State 
of Louisiana production, severance, gathering or other 
similar excise taxes totaling 2.3¢ per Mef is thereafter 
determined to be subject to such taxes, then thereafter 
Buyer wil reimburse Seller in accordance with the 
following provisions of this Articte XIII. Seller shall 
pay all State of Louisiana production, severance, gath- 
ering or similar excise taxes levied at the rates now 
existing upon or with respect to the gas delivered here- 
under. Buyer shall reimburse Seller for all such taxes 


for which Seller is liable and pays with respect to the 
gas delivered hereunder at the rates in effect on April 
1, 1964, up to a total of one and seventy-five hundredths 
cents (1.75¢) per Mef. With regard to all such taxes 
thereafter levied or enacted and all increases in excess 
of two and three-tenths cents (2.3¢) in the existing 
production taxes, severance taxes, gathering taxes and 
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other excise taxes upon or in respect to the gas de- 
livered hereunder, or the production, transportation or 
handling thereof up to the point of delivery of the gas 
to Buyer required to be paid by Seller, Buyer shall re- 
imburse Seller for three fourths (%4ths) of such taxes. 
The term ‘‘excise taxes”’ as used in this Arricte XIII 
shall not include any taxes based on income, profits, or 
the right to exercise the corporate franchises of Seller, 


47 


(679) 


all of which and all increases of which shall be paid by 
Seller. 


6. Effective April 1, 1964, Exhibit ‘‘A-1’’ and ‘‘B-1”’ 
attached to and made a part of said contract shall be 
amended by removing the depth limitation or actual foot- 
age limitation in that portion of Block 26 as more particu- 
larly described in Exhibits ‘‘A-2’’ and ‘‘B-2’’ attached 
hereto and made a part of said contract. 


7. (a) As soon as practicable after the date hereof, each 
party hereto shall promptly file with the Federal Power 
Commission (herein called the ‘‘Commission’’) appropri- 
ate applications for certificates of public convenience and 
necessity or amendments thereto (herein called ‘‘certifi- 
cate’’), and shall timely file the related initial rate schedules 
necessary to the commencement of additional deliveries 
contemplated 
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by each party, and Seller shall thereafter file a Notice of 
Change in Seller’s existing Rate Schedule No. 42 providing 
for a price reduction to be effected by Seller. Each party 
will use due diligence to prosecute such applications and 
filings to final decision, order or approval, including with- 
out limitation at each party’s discretion prosecution by way 
of court appeal. 


(b) As conditions precedent to the effectiveness of this 
amendment, it is agreed that, no later than April 1, 1964 
both of the parties hereto must have obtained in final form 
not subject to review by said date, (1) permanent uncon- 
ditioned certificates authorizing the additional deliveries 
provided for in this amendment, and permanent uncondi- 
tioned certificates authorizing the additional sales con- 
templated by Buyer, (2) requisite authority approving or 
permitting without condition or suspension the initial price 
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and the reduction in price proposed by Seller with respect 
to its affected sales, and (3) requisite authority approving 
or permitting without condition or suspension the prices 
proposed by Buyer with respect to its additional and 
affected sales. Should such conditions precedent not be 
fulfilled by April 1, 1964, then, in that event, this amend- 
ment shall not be of any force and effect whatsoever and 
neither party shall be liable for any damages to the other 
by reason hereof. 
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(¢c) Hach party hereto shall submit copies of its filings 
or amendments to such filings made with the Commission 
to the other party and shall keep the other party advised 
of any action taken by the Commission with respect thereto, 
and shall further afford the other party such reasonable 
assistance in the prosecution of its applications as the other 
may request. 


Except as hereby amended, said contract, as previously 
amended, and all the terms and provisions thereof shall 
remain in full force and effect. 


Witness Our Hann, this 14th day of November, 1963. 


Buyer: 
TRUNKLINE Gas ComPaNy 
By W. W. Prior 

Vice President 


ATTEST: 
By C. M. Auten 
Assistant Secretary 


WITNESSES : 
H. G. Muucany 
Lots B. Roserrs 
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SELLER: 
Uniox Om Company oF CALIFORNIA 
By K. C. VaucHan 

Vice President 


ATTEST : 
By J. EB. Sortizs 
Assistant Secretary 


WITNESSES : 
Cxartes W. Post, JR. 
J. Lawman Down, JR. 
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Exhibit “A-2” 


A. Description or Lanps anp Leases PREVIOUSLY Denr- 
catep To Gas Purcwase Contract Darep JUNE 17th, 
1958, BerwEEN TRUNKLINE Gas Company, AS BUYER, AND 
Union Om Company oF CALIFORNIA, AS Setter: Any 
sand or sands productive of gas above a depth of 11,850 
feet subsea, such depth being for identification only and 
is not intended as actual footage limitations for any 
such sand or sands, it being recognized that a sand may 
vary in depth depending upon structural position and 
fault blocks encountered, and it being understood that 
a sand may be at a lesser or greater depth and still be 
committed; provided, however, that such dedication 
does not include any sand which in its entirety lies be- 
low a depth of 11,850 feet subsea. 


1. Oil, Gas and Mineral Lease dated November 26, 1946, 
granted by the State Mineral Board acting on be- 
half of the State of Louisiana, as Lessor, in favor of 
Kerr-McGee Oil Industries, Inc., as Lessee, recorded 
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in Conveyance Book 208, Folio 115, under File No. 
99816 of the records of Vermilion Parish, Louisiana, 
relating to and affecting the following described 
land, to wit: 


Tract 1404 (Buock 26), Guur or Mexico, Stare oF 
Lovistana—Beginning at a point in the Gulf of Mex- 
ico off the shore of the State of Louisiana 30,863.618 
feet East of and 37,271.819 feet South of U.S. C. & 
G. S. Station ‘“‘“MID’’; thence West 14,758.048 feet; 
thence North 14,758.048 feet; thence Hast 14,758.048 
feet; thence South 14,758.048 feet to the point of 
beginning, containing 5,000 acres more or less. All 
bearings based on Louisiana (Lambert) Coordinate 
System ead as shown on plat on file in the State 
Land Office as Block 26; 


Said lease is further identified by the Department of 
Interior of the United States as Outer Continental 


Shelf Tease +0297. 


ASSIGNMENTS: 


Kerr-McGee Oil Industries, Inc. to Stanolind Oil & 
Gas Company December 1, 1949. 
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Stanolind Oil & Gas Company to Union Oil Company 
of California January 27, 1956, 14 interest. 


B. Description or Lanps anp Leases Heresy Depicatep To 
TRUNKLINE Gas Company, as Buyer, By Union Ow 
Company pF CALirorNiA, aS SELLER. 


The below described oil, gas and mineral lease, insofar 
and only insofar as it covers all formations below the 
base of the Miocene Sand as found and identified in 
OCS-0297 well No. B-2 at a depth of 11,850’. 
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1. Oil, Gas and Mineral Lease dated November 26, 1946, 


granted by the State Mineral Board acting on be- 
half of the State of Louisiana, as Lessor, in favor 
of Kerr-McGee Oil Industries, Inc., as Lessee, re- 
corded in Conveyance Book 208, Folio 115, under 
File No. 99816 of the records of Vermilion Parish, 
Louisiana, as further assigned by Kerr-McGee Oil 
Industries, Inc., to Stanolind Oil and Gas Company 
on December 1, 1949 and as to an undivided one-half 
(14) interest assigned by Stanolind Oil and Gas 
Company to Union Oil Company of California on 
January 27, 1956 relating to and affecting the fol- 
lowing described land, to wit: 


The Southeast twenty-five hundred acres of Tract 
1404 (Block 26), Gur or Mexico, State or Lovisiana 
—Beginning at a point in the Gulf of Mexico off the 
shore of the State of Louisiana 30,863.618 feet East 
of and 37,271.819 feet South of U.S.C. & G.S. Station 


‘““MID’’; thence West 14,758.048 feet; thence North 
4,000.000 feet; thence N 65° 23°45” E. 16,231.795 feet, 
thence South 10,758.048 feet to point of beginning; 
containing 2500 acres more or less. All bearings 
based on Louisiana (Lambert) Coordinate System. 


EXHIBIT "B-2° 
GAS PURCHASE CONTRACT 
DATED JUNE 17, 1958 
UNION OIL COMPANY OF CALIFORNIA 


BLOCK 14 FIELD 
OFFSHORE VERMILION PARISH, LOUISIANA 


BB ocecese ssecr 10 ote wusrarion 


ACMEAEL WOT BUOMCT TO BERTH Limitation 
toon eaey 
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Amendment 


Wuenreas, on the 26th day of June, 1958, Trunkline Gas 
Company, as Buyer, and Pan American Petroleum Corpo- 
ration, as Seller, entered into a gas purchase contract cov- 
ering the purchase and sale of gas from lands located Off- 
shore Vermilion Parish, Louisiana, said land being de- 
scribed in fixhibits ‘*A-1’? and ‘‘B-1’’ attached to said 
contract, as amended, which gas purchase contract, as 
amended, is hereinafter referred to as ‘‘said contract,”’ 
and 


Wuenreas, the parties now desire to further amend said 
contract as hereinafter set out. 


Now, THererorE, Know Aut Men By THeEse PRESENTS: 


That in consideration of the premises set forth in said 
contract and the sum of Ten Dollars ($10.00) in hand paid 


by each to the other, the receipt of which is hereby acknowl- 
edged, Trunkline Gas Company, a Delaware corporation, 
and Pan American Petroleum Corporation, a Delaware 
corporation, do hereby agree that said contract shall be 
amended, as follows: 


1. Effective April 1, 1964, Sections (2) and (3) of ArticLE 
VII—Gas Reserves or Sexier, of said contract, shall be de- 
leted 
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in their entirety and the following substituted therefor: 


(2) Hither party shall have the right upon written 
notice go the other party given prior to December 1 of 
any caiendar year, to have the reserves redetermined 
but not more often than once in any one year period. 


(3) In the event the reserves are redetermined as pro- 
vided in Section (2) of this Articuz VII, such reserves 
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so redetermined shall be effective on June 1 of the 
calendar year next following the calendar year of the 
notice referred to in Section (2) of this Arricre VII 
and will establish, as of such effective date, the re- 
spective obligations thereafter of Buyer and Seller 
regar ling the quantities of gas to be delivered and re- 
ceived from Seller’s leases in accordance with ArtIcLe 
VIII until subsequent redeterminations are made as to 
Seller’s reserves as hereinabove provided, subject, 
however, to the provisions of Arricte VIII of this 
contract. 


2. Effective April 1, 1964, Section (1) of Articte VITI— 
Quanriry, of said contract, shall be deleted in its entirety 
and the following substituted therefor: 
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(1) Subject to the terms and provisions of this con- 
tract, Buyer agrees to purchase and receive at the 
points of delivery designated in Arricte IX hereof, or 
pay for if available for delivery and not taken, Seller’s 
pro rata share of the following quantities of gas: 


(a) Commencing April 1, 1964, and for the period 
thereafter ending November 1, 1966, a quantity equal 
to a daily average of 192,500 Mef of gas. 


(b) Commencing November 1, 1966, and for a period 
thereafter ending November 1, 1967, a quantity equal 
to a daily average of 217,500 Mcef of gas. 


(c) Commencing November 1, 1967, and thereafter 
during the term hereof, a quantity equal to a daily 
average of 230,000 Mef of gas. 


(d) Commencing on April 1, 1964, and thereafter 
during the term of this contract, if the combined re- 
determined reserves (stated in Mcf and redeter- 
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mined and effective as provided in Articte VII of 
this contract) subject to the two contracts hereafter 
in this Subsection (d) referred to, and identified 
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as ‘‘offshore contracts,’? when divided by eight 
thousand (8,000) results in a quantity which is higher 
than the combined daily average quantities then in 
effect for such contracts (and therefore the then 
combined annual quantities for such contracts), and 
if it is determined by Buyer that its then effective 
purckase obligations, as hereinafter defined, will not 
supply Buyer’s needs for additional gas, then the 
combined daily average quantities then in effect for 
such contracts shall be thereafter increased to the 
extent that the quantity resulting from such rede- 
termination of reserves is higher than the combined 
daily average quantities then in effect for such con- 
tract, and to the extent of Buyer’s needs for addi- 
tional gas. If, however, the quantity resulting from 
any such redetermination of reserves is not higher 
than the combined daily average quantity then in 
effect for such contracts, Buyer’s purchase obliga- 
tions under the two contracts hereafter in this Sub- 
secticn (d) referred to and identified as ‘‘offshore 
contracts,’’ shall 


not thereby be increased until Buyer again needs 
additional gas. Buyer’s purchase obligations re- 
ferred to hereinabove shall be determined by Buyer 
from (i) gas purchase contracts entered into prior to 
June: 1, 1963, including then effective purchase obli- 
gatiohs under the two contracts hereafter in this 
Substection (d) referred to and identified as ‘‘off- 
shore contracts,’’ as amended from time to time, and 
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including new purchase contracts and obligations 
entered into by Buyer from time to time after June 
1, 1963, at times when the redetermined reserves of 
such ‘offshore contracts’? have not been sufficient to 
supply Buyer’s needs for additional gas, as specified 
hereinbefore in this Subsection (d), (ii) gas purchase 
contracts entered into by Buyer from time to time 
covering gas reserves which are distress purchase 
or which are the result of pooling or unitization. 
Such increases in the combined annual quantities 
shall be only to the extent that Buyer is provided in 
writing by Seller with notice of the portion of such 
increase to 
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be allocated to this contract and the contract between 
Union Oil Company of California and Trunkline 
Gas Company dated June 17, 1958, covering the 


lands located in Blocks 26 and 27 of the Vermilion 
Area, Offshore, Louisiana, both of said contracts 
being hereinafter referred to as ‘‘offshore contracts.”’ 
No such increases, however, shall ever cause Buyer’s 
purchase obligations under offshore contracts to ex- 
ceed a maximum combined daily average quantity of 
265,000 Mef. 


(e) Subsections (a), (b), (c) and (d) of this Section 
(1) notwithstanding, in the event the redetermined 
gas reserves, which are subject to the offshore con- 
tracts, based upon the last preceding redetermination 
of such reserves as provided in offshore contracts, 
will result at any time in an annual quantity equal 
to an average of 1,000 Mef per day for each 8,000,000 
Mef of redetermined gas reserves which quantity is 
less than the then effective combined annual quantity 
of offshore contracts, 
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ther; the combined annual quantity of gas which 
Buyer is obligated and entitled to purchase under 
such offshore contracts (and consequently, that 
Seller is obligated to sell) shall be reduced to such 
lesser quantity and Seller shall promptly notify 
Buyer in writing of such lesser quantity which is 
applicable to this contract. Such combined annual 
quantity may, however, be increased within the 
limits provided in Subsections (a), (b), (¢) and (d) 
of this Section (1) upon subsequent reserve deter- 
minations as provided in Articre VII of this con- 
tract, or Seller and Union Oil Company of California 
shall have the option from time to time to make up 
such deficiency by committing sufficient additional 
gas reserves on the basis of an average of 1,000 
Mef per day for each 8,000,000 Mef of determined 


gas reserves, by additional removal of depth limita- 
tions in the offshore contracts, by amendment of Ex- 
hibit ‘‘A-2”’ satisfactory to Union Oil Company of 
California, Seller and Buyer. 
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(f) The daily averages as set out or determined 
from time to time in Section (1) of this ArTIcLE 
VIII are hereinafter referred to as “average daily 
quantity.’’? The annual quantity of gas to be taken 
by Buyer during each calendar year during the term 
hereof shall be equal to the sum of the applicable 
average daily quantities as determined in accordance 
with the terms of this Articie VIII. 
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3. Effective April 1, 1964, Arricte VITI—Quantiry, of 
said contract, shall be amended by adding thereto, the fol- 
lowing: 


(9) At any time after January 1, 1965, (i) in the event 
Buyer’s purchase obligations prevent Buyer from in- 
creasing the applicable combined daily average quantity 
to the maximum combined daily average quantity of 
265,000 Mef of gas pursuant to Subsection (d) of Sec- 
tion (1) of this ARTICLE VIII or (ii) in the event the 
combined daily average quantity then in effect is 
265,000 Mef, Seller may after giving Buyer 90 days 
written notice, sell or otherwise dispose of all or any 
part of the gas reserves which are in excess of a com- 
bined daily average quantity of 230,000 Mef, 
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or the combined daily average quantity then in effect, 
which ever is greater, multiplied by the remaining 
number of days in this contract, and Buyer shall fur- 
nish Seller with such written instruments to effect the 
release of such excess reserves and support such re- 
lease before the Federal Power Commission, provided, 
however, that Seller shall provide Buyer with a copy 
or copies of any contract for sale of such gas and such 
sale or other disposal shall not interfere in any way 
with Bouyer’s receiving quantities of gas as provided 
for in this Arricte VIII nor reduce the reserves com- 
mitted to Buyer below such quantity as is necessary to 
fulfill Seller’s obligations under this contract. If, 
however, the combined daily average quantity then in 
effect upon such sale or disposal is 230,000 Mef or 
265,000 Mcf or a quantity between 230,000 Mcf and 
265,000 Mef, such combined daily average quantity then 
in effect shall remain unchanged for the remainder of 
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the term of this contract subject to the provisions of 
Subsection (e) of Section (1) of this Articiz VIII. 
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4. Effective April 1, 1964, Section (1) of Arricre XII— 
Price, of said contract shall be deleted in its entirety and 
the following substituted in lieu thereof: 


(1) Buyer agrees to pay to Seller for each one thou- 
sand (1,000) cubic feet of gas sold and delivered by 
Seller to Buyer hereunder or for which Buyer is 
obligated to pay for whether taken or not as follows: 


(a) For gas produced for Seller’s interest only from 

those areas now or hereafter subject to state taxes, 

inclusive of reimbursement of present state taxes: 
(i) From April 1, 1964, to January 1, 1968, twenty- 
one and twenty-five hundredths cents (21.25¢). 
(iif From January 1, 1968, to January 1, 1972, 
twenty-two and twenty-five hundredths cents 
(22.25¢). 
(iii) From January 1, 1972, to January 1, 1976, 
twenty-three and twenty-five hundredths cents 
(23.25¢). 
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(iv) From January 1, 1976, and thereafter during 
the term hereof, twenty-four and twenty-five 
hundredths cents (24.25¢). 


(b) For gas produced for Seller’s interest only from 
those areas which are not subject to state taxes: 


(i) From April 1, 1964, to January 1, 1968, nine- 
teen and five-tenths cents (19.5¢). 


(ii) From January 1, 1968, to January 1, 1972, 
twenty and five-tenths cents (20.5¢). 
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(iii) From January 1, 1972, to January 1, 1976, 
twenty-one and five-tenths cents (21.5¢). 


(iv) From January 1, 1976, and thereafter during 
the term hereof, twent-two and five-tenths cents 
(22.5¢). 


(ce) Such prices shall be subject to being decreased or 
increased to correspond with the South Louisiana 
Area Rates as finally determined to be applicable in 
the Federal Power Commission Docket No. AR61-2 
prospectively from the date of such determination. 
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5. Effective April 1, 1964, Articte XIII—Taxes, shall 
be amended by deleting the first paragraph thereof in its 
entirety and the following substituted therefor: 
Seller shall pay all State of Louisiana production, 
severance, gathering or similar excise taxes levied at 


the rates now existing upon or with respect to the gas 
delivered hereunder. Buyer shall reimburse Seller 
for all such taxes for which Seller is liable and pays 
with respect to the gas delivered hereunder at the rates 
in effect on April 1, 1964, up to a total of one and 
seventy-five hundredths cents (1.75¢) per Mef. With 
regard to all such new taxes thereafter levied or en- 
acted and all increases in excess of two and three-tenths 
cents (2.3¢) in the existing severance taxes upon or in 
respect to the gas delivered hereunder, or the produc- 
tion, transportation or handling thereof up to the point 
of deliverey of the gas to Buyer required to be paid 
by Seller, Buyer shall reimburse Seller for three- 
fourths (34ths) of such taxes. The term ‘‘excise 
taxes’? as used in this Articte XIII shall not include 
any taxes based on income, profits, or the right to 
exercise the corporate franchises of Seller, all of which 
and all increases of which shall be paid by Seller. 
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6. Effective April 1, 1964, Exhibits ‘‘A-1’’ and ‘‘B-1” 
attached to and made a part of said contract shall be 
amended by removing the depth limitation or actual footage 
limitation in that portion of Block 26 as more particularly 
described in Exhibits ‘‘A-2’’ and ‘‘B-2’? and attached 
hereto and made a part of said contract. 


7. (a) As soon as practicable after the date hereof, each 
party hereto shall promptly file with the Federal Power 
Commission (herein called the ‘‘Commission’’) appropriate 
applications for certificates of public convenience and 
necessity or amendments thereto (herein called ‘‘certifi- 
cate’’) necessary to the commencement of increased de- 
liveries contemplated by each party, and each party shall 
thereafter file schedules providing for price reductions to 
be effected by each party. Each party will use due diligence 
to prosecute such applications and filings to final decision, 
order or approval, including without limitation at each 
party’s discretition prosecution by way of court appeal. 


(b) As conditions precedent to the effectiveness of this 
amendment, it is agreed that, no later than April 1, 1964, 
both of the parties hereto must have obtained in final form 
not subject to review by said date, (1) permanent uncon- 
ditioned certificates authorizing the 
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additional deliveries provided for in this amendment, and 
permanent unconditioned certificates authorizing the ad- 
ditional sales contemplated by Buyer, and (2) requisite au- 
thority approving or permitting without condition or 
suspension the reduction in prices proposed by each party 
with respect to its affected sales. Should such conditions 
precedent not be fulfilled by April 1, 1964, then, and in that 
event, this amendment shall not be of any force and effect 
whatsoever and neither party shall be liable for any 
damages to the other by reason hereof. 
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(c) Each party hereto shall submit copies of its filings 
or amendments to such filings made with the Commission to 
the other party and shall keep the other party advised of 
any action taken by the Commission with respect thereto, 
and shall further afford the other party such reasonable 
assistance in the prosecution of its applications as the other 
may request. 

Except as hereby amended, said contract, as previously 
amended, and all the terms and provisions thereof shall re- 
main in full force and effect. 
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Wrrxess Our Hanns, this 18th day of November, 1963. 


Buyer: 
TRUNKLINE Gas CoMPANy 


By W. T. Masr 
Vice President 


ATTEST : 
By C. M. Auten 
Assistant Secretary 
WITNESSES : 
Dranne L. Witson 
Lawrence R. Wesso, JR. 
SELLER: 
Pan AMERICAN PETROLEUM 
CorPoRaTIon 


By T. L. Recan 
Its Attorney-in-Fact 
‘WIrnEssEs : 


E. A. Renrro 
H. L. McDonarp 
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Exhibit “A-2” 

. Drscrretjon oF Lanps anp Leases Previousty DEDICATED 
to Gas Worcuase Contract Datep June 26, 1958, BE- 
TWEEN TRUNKLINE Gas CoMPANY, AS BUYER, AND Pan 
American PerroLeuM CorporaTION, AS SELLER, AND CER- 
TIFICATED By THE FEDERAL PowEr Commission. 


The below described oil, gas and mineral leases, insofar 
and only insofar as they cover all formations down to and 
including, but not below, the base of the Miocene Sand as 
found and identified in OCS-0297 well No. B-2 at a depth 
of 11,850’. 


1. Oil, Gal and Mineral Lease dated November 26, 1946, 
granted by ‘the State Mineral Board acting on behalf of 
the State of Louisiana, as Lessor, in favor of Kerr-McGee 
Oil Industries, Inc., as Lessee, recorded in Conveyance 
Book 208, Folio 115, under File No. 99816 of the records 
of Vermilion Parish, Louisiana, as further assigned by 
Kerr-McGee Oil Industries, Inc., to Stanolind Oil and Gas 
Company on December 1, 1949 and as to an undivided one- 
half (14) interest assigned by Stanolind Oil and Gas Com- 
pany to Union Oil Company of California on January 
27, 1956 relating to and affecting the following described 
land, to wit: 


Tract 140} (Block 26), Gutr or Mexico, Srare or Lovt- 
stana—Beginning at a point in the Gulf of Mexico off the 
shore of the State of Louisiana 30,863.618 feet east of and 
37,271.819 feet south of U.S.C. & G.S. Station ‘‘MID”’’; 
thence west 14,758.048 feet; thence north 14,758.048 feet; 
thence east 14,758.048 feet; thence south 14,758.048 feet; 
to the point of beginning, containing 5,000 acres more or 
less. All bearings based on Louisiana (Lambert) Co- 
ordinate System. 
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2. Oil, Gas and Mineral Lease dated November 26, 1946, 
granted by the State Mineral Board acting on behalf of the 
State of Louisiana, as Lessor, in favor of Stanolind Oil 
and Gas Company, as Lessee, recorded under Entry No. 
90736 of the records of Vermilion Parish, Louisiana, re- 
lating to and affecting the following described land, to wit: 


2,778.14 acres described as Tract 1392, Block 14—Ver- 
milion Area, Gulf of Mexico, State of Louisiana. 
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Oil, Gas and Mineral Lease dated November 26, 1946, 
granted by the State Mineral Board acting on behalf of 
the State of Louisiana, as Lessor, in favor of Stanolind 
Oil and Gas Company, as Lessee, recorded under Entry No. 
90737 of the records of Vermilion Parish, Louisiana, re- 
lating to and affecting the following described land, to wit: 


2,778.14 acres described as Tract 1393, Block 15, Ver- 
milion Area, Gulf of Mexico, State of Louisiana. 


3. Oil, Gas and Mineral Lease dated March 4, 1959, 
between the State of Louisiana, as Lessor, and Pan Amer- 
ican Petroleum Corporation and Union Oil Company of 
California, as Lessees, being State of Louisiana Lease No. 
3522, Tract 7478 recorded in Conveyance Book 385, Folio 
502, Entry No. 143794 covering only the west 320 acres of 
the lease. 


B. Description or Lanps anp Leases Heresy DEDICATED TO 
TRUNKLINE Gas Company, aS Buyer, By Pan AMERICAN 
PETROLEUM CORPORATION, AS SELLER. 


The below described oil, gas and mineral lease, insofar 
and only insofar as it covers all formations below the base 
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of the Miocene Sand as found and identified in OCS-0297 
well No. B-2 at a depth of 11,850. 


1. Oil, Gas and Mineral Lease dated November 26, 1946, 
granted by the State Mineral Board acting on behalf of 
the State of Louisiana, as Lessor, in favor of Kerr-MeGee 
Oil Industries, Inc., as Lessee, recorded in Conveyance 
Book 208, Folio 115, under File No. 99816 of the records 
of Vermilion Parish, Louisiana, as further assigned by 
Kerr-McGee Oil Industries, Inc., to Stanolind Oil and Gas 
Company on December 1, 1949 and as to an undivided 
one-half (14) interest assigned by Stanolind Oil and Gas 
Company to Union Oil Company of California on January 
27, 1956 relating to and affecting the following described 
land, to wit: 
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The southeast twenty-five hundred acres of Tract 1404 
(Block 26), GuiF or Mexico, State or Lovistana—Begin- 


ning at a point in the Gulf of Mexico off the shore of the 
State of Louisiana 30,863.618 feet east of and 37,271.819 
feet south of U.S.C. & G.S. Station ‘‘MID’’; thence west 
14,758.048 feet; thence north 4,000.000 feet; thence N 65° 
23’45” E 16,231.795 feet, thence south 10,758.048 feet to 
point of beginning, containing 2500 acres more or less. All 
bearings based on Louisiana (Lambert) Coordinate System. 


EXHIBIT “B-2" 


GAS PURCHASE CONTRACT 
. DATED JUNE 26, 1958 
PAN AMERICAN PETROLEUM CORP. 


BLOCK 14 FIELD 
OFFSHORE VERMILION PARISH, LOUISIANA 


FER cecace: ssseer ro oor coms 
FRG acotase wor wrocecr v0 core 
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BEFORE THE FEDERAL POWER COMMISSION 
Docket No. CP64-114 


In the Matter of 
TRUNKLINE Gas CoMPANY 


Notice of Intervention 


Now comes the Michigan Public Service Commission, a 
statutory body having jurisdiction under the laws of the 
State of Michigan to regulate rates and charges for the 
sale of natural gas to consumers within said state, and 
hereby files Notice of Intervention under §§ 1.8 and 1.37 (£) 
of the Federal Power Commission’s Rules of Practice and 
Procedure, and respectfully requests that it be entered upon 
the Federal Power Commission records as an intervenor 
in the above proceedings. 

The Michigan Commission wishes to express its support 
of the application of Trunkline Gas Company in this matter, 
and urges that if possible, the shortened procedure speci- 
fied in §1.32(b) of the Commission’s Rules should be 
employed. 


Dated December 18, 1963, Micuican Pusric SERVICE 
at Lansing, Michigan. Commission 
By its Atorneys: 
Frank J. Ke,iey 
Attest: Attorney General 
State of Michigan 


Norman Berxowrrz 
and 


Norman Berkowitz 
Secretary Tomas H. Heaty, JR. 
Hvuaex B. ANDERSON 
Assistant Attorneys 
General 


Business Address: T. H. Heary 
504 Lewis Cass Building Tuomas H. Heaty, JR. 
Lansing, Michigan 48913 Assistant Attorney 
General 
71 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket No. CP64-114 
TRUNKLINE Gas ComPANY 


Notice of Application 
(January 28, 1964) 


Take notice that on November 20, 1963, Trunkline Gas 
Company (Applicant), P. O. Box 1642, Houston 1, Texas, 
filed in Docket No. CP64-114 an application pursuant to 
Section 7(c) of the Natural Gas Act for a certificate of 
public convenience and necessity authorizing the construc- 
tion and operation of certain facilities and the sale and 
delivery of increased volumes of natural gas for resale to 
certain of its existing customers, all as more fully set forth 
in the application on file with the Commission and open to 
public inspection. 


Applicant proposes to construct and operate the follow- 
ing facilities: 


(a) 3,000 additional horsepower at each of the following 
existing main line compressor stations: Station No. 
57, Pollock, Louisiana; Station No. 75, Shaw, Mis- 
sissippi; Station No. 93, Dyersburg, Tennessee, and 
Station No. 112, Johnsonville, Illinois. 


(b) 4,000 horsepower at a new compressor station to be 
designated Station No. 210, Kaplan, Louisiana. 

(c) 6,000 horsepower at a new compressor station to be 
designated Station No. 121, Tuscola, Illinois. 


The application shows that the proposed new facilities 
will inerease the design capacity of Applicant’s pipeline 
system to 890,000 Mef per day. 
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Further, Applicant proposes herein to sell an additional 
25,000 Mecf of natural gas per day, commencing April 1, 
1964, and a further increase of 25,000 Mcf per day com- 
mencing November 1, 1964, to Consumers Power Company. 
Also, Applicant proposes an additional total increase of 961 
Mef per day to three other existing customers. 
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Applicant states that it has obtained amendments to ex- 
isting gas purchase contracts with Pan American Petroleum 
Corporation and Union Oil Company of California, provid- 
ing for price reductions regarding existing supplies pur- 
chased from those producers in Vermilion Parish, Offshore 
Louisiana, as well as the dedication of additional supplies, 
scheduled to become effective April 1, 1964.1 Applicant 
states further that it proposes to utilize such price reduc- 
tions, together with the economies of the herein proposed 
increased sales, so as to provide a reduction in the level 
of its rates, following the necessary authorizations, to 
become effective April 1, 1964. Further, Applicant pro- 
poses a revision in its R-1 and R-2 Rate Schedules so as to 
provide different rate levels for winter and summer de- 
liveries and, also, proposes the introduction of a G-2 Rate 
Schedule. 

The proposed facilities are estimated to cost approxi- 
mately $8,700,000, which cost will be financed from funds 
on hand. 

This matter is one that should be disposed of as promptly 
as possible under the applicable rules and regulations and 
to that end: 

Take further notice that preliminary staff analysis has 
indicated that there are no problems which would warrant 


1These amendments were filed by the suppliers with the Commission in 
Docket Nos. C164-669 and CI64-668 on December 6, 1963, and December 9, 
1963, respectively. Said amendments were noticed on January 14, 1964. 
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a recommendation that the Commission designate this ap- 
plication for formal hearing before an examiner and that, 
pursuant to the authority contained in and subject to the 
jurisdiction conferred upon the Federal Power Commis- 
sion by Sections 7 and 15 of the Natural Gas Act, and the 
Commission’s Rules of Practice and Procedure, a hearing 
may be held without further notice before the Commission 
on this application provided no protest or petition to inter- 
vene is filed within the time required herein. Where a 
protest or petition for leave to intervene is timely filed, or 
where the Commission on its own motion believes that a 
formal hearing is required, further notice of such hearing 
will be duly given. 


Under the procedure herein provided for, unless other- 
wise advised it will be unnecessary for Applicant to ap- 
pear or be represented at the hearing. 
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Protests or petitions to intervene may be filed with the 
Federal Power Commission, Washington, D. C. 20426, in 
accordance with the Rules of Practice and Procedure (18 
CFR 1.8 or 1.10) on or before February 17, 1964. 


JoserH H. Gurrwe 
Secretary 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. CP64-114 
In tHe Marrer or 
TRUNELINE Gas CoMPANY 
Petition to Intervene of The Superior Oil Company 


Now comes Tue Superior Om Company (Superior), pur- 
suant to Section 15(a) of the National Gas Act and Section 
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1.8 of the Rules of Practice and Procedure of the Federal 
Power Commission, and notice of January 28, 1964 of said 
Commission, and hereby petitions for leave to intervene 
and to become a party in the above styled and numbered 
docket. In support of this Petition Superior shows as 
follows: 


L 


Petitioner is a corporation incorporated under the laws 
of the State of Nevada and having a principal office in 


Houston, Texas. 
II. 


Petitioner is an independent producer of natural gas 
under the Natural Gas Act. 


Correspondence and communications relative to this Peti- 
tion are requested to be served upon Petitioner directed 
to its representatives listed below: 
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F. P. Jones, Jr. 

Executive Vice President 
The Superior Oil Company 
P. O. Box 1521 

Houston, Texas 77001 


H. W. Varner 

Attorney 

The Superior Oil Company 
P. O. Box 1521 

Houston, Texas 77001 


W. T. Kilbourne IT 
Attorney 

The Superior Oil Company 
909 RCA Building 

1725 K Street, N. W. 
Washington, D. C. 20006 
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Petitioner is a producer of natural gas. Some of such 
gas is produced in the States of Texas and Louisiana and 
gas is sold to Trunkline Gas Company (Trunkline), Appli- 
cant herein, pursuant to Certificates of Public Convenience 
and Necessity issued by this Honorable Commission in 
Docket Nos. G-6149 and G-6150 and under Petitioner’s re- 
spective gas Rate Schedules No. 3 and 1 as currently 
supplemented, all of which have been been accepted and 
made effective by orders of said Commission. Since Sep- 
tember 1963 Petitioner herein has delivered, and Trunk- 
line has accepted, 7,398,544 MCF of gas sold pursuant to 
Petitioner’s Gas Rate Schedule No. 3, Supplement No. 19, 
which from and after June 9, 1960, has provided for a cur- 
rent effective price of 24.05¢ per MCF." Since 
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September 1963 Petitioner has further delivered, and 
Trunkline has accepted, 2,505,059" MCF of gas covered by 
said Gas Rate Schedule No. 1, Supplement No. 13, which 
from and after May 24, 1960, has provided for a current 
effective rate of 20¢ per MCF. Trunkline has not paid, 
nor offered to pay, Superior for this gas as required by 
said effective rate schedule. Trunkline’s stated reason 
for this failure and default of payment is that, notwith- 
standing the contracts and Commission orders so requiring, 
it deems said prices to be contrary to public interest. It 
has further alleged that the payment of the prices it has 
solemnly contracted to pay have placed it at a competitive 
disadvantage in the development of its service in the mar- 
kets which it serves. Trunkline has offered to pay for such 
gas—not the prices required under said contracts and by 


1 At 15.025 psia. 
2 At 14.65 psia. 
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orders of this Commission—but in lieu of the 24.05¢ per 
MCF at 15.025 psia rate a price of only 15.5¢ per MCF 
and in lieu of the 20¢ per MOF at 14.65 psia rate a price 
of 14¢ per MCF. By reason of said default in payment 
Trunkline is now indebted to Superior in excess of Two (2) 
Million Dollars. 


In the instant application Trunkline proposes to increase 
its sales to one of its customers, Consumers Power Com- 
pany (Consumers), from 175,000 MCF per day to 225,000 
Mef 
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per day in incremental stages of 25,000 MOF per day com- 
mencing April 1, 1964 and November 1, 1964. Trunkline 
further proposes reduction in its current rates to Con- 
sumers, and possibly other customers of said Trunkline*® 
as of April 1, 1964. 


Trunkline states that the expansion of its system neces- 
sary to received and transport this additional gas will cost 
$8,700,000, which it proposes to finance from funds on 
hand. In the light of the competition disadvantage which 
Trunkline contends it has been subjected to, Superior ques- 
tions the feasibility of this proposed expansion of pur- 
chase and sale by Trunkline, which apparently will pro- 
duce no substantial additional revenue, and is to be financed 
wholly by funds on hand. Superior fears that the debt 
owed it by Trunkline for gas taken but not paid for since 
September 1963 is insecure. The question arises as to 
whether the ‘‘savings’’ alleged to result from reduction in 
its purchased gas costs, which would appear to be largely 


3 It is not known whether the reduced rates will apply to Trunkline’s largest 
customer (Panhandle Eastern, its parent); however, as of May 22, 1959, the 
rate to said parent, 27¢ per MCF, was at least 20% less than that to other 
customers and approximately 33% less than that charged Consumers (Opinion 
321, issued May 22, 1959). 
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offset by reduced resale rates, is not in fact a result of 
the default in payments to 


907 


Superior. These are matters as to which Superior’s inter- 
est in the financial integrity of Trunkline, its debtor to the 
extent of more than $2,000,000 warrants full and thorough 
investigation in this proposed application for expansion. 


Since the proposed incerased sale is to be made at re- 
duced rates, which appear to at least approximate the re- 
duced cost of gas for the increased and previously existing 
supply to Trunkline from two of its suppliers,‘ the ques- 
tion of whether the proposed expansion is economically 
feasible if in fact Trunkline suffered a previous competi- 
tive disadvantage is apparent. Superior is interested in 
seeing that Trunkline’s financial integrity is not impaired 
by uneconomic expansion, both because of its involuntarily 
created debtor status and because of its interest in mainte- 


nance of service as required by public convenience and 
necessity. 


IV. 


Based on the application filed by Trunkline herein, it 
appears that the right to purchase additional gas from the 
offshore Vermilion Area Block 14 Field, Louisiana,’ from 
Pan Am and Union is dependent upon an amendment to 
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its existing purchase agreements, which agreements pro- 
vide for the increased supply to be sold at 19.5¢ per MCF, 
delivered at the offshore platforms, and reduction to this 

4Pan American Petroleum Corporation (Pan Am) and Union Oil Company 
of California (Union). 


5 This field designation includes Offshore Blocks 14, 15, 26, and 27, Vermilion 
Area, Louisiana. 
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same price for previously committed reserves from the 
same field by these producers from the present rate of 22¢ 
per MCF. These agreements also provide that to the ex- 
tent that the total reserves of these producers in said Block 
14 Field are sufficient to meet Trunkline’s future need for 
gas, Trunkline will make no purchase of additional gas 
from other producers, except for distress gas. Such an 
agreement tends to restrain competition and commerce in 
the interstate purchase and sale of natural gas. In this 
connection Superior shows that it has uncommitted reserves 
of natural gas in Block 14 Field which are for sale to any 
responsible pipeline purchaser of gas on execution of a 
mutually satisfactory purchase agreement. Superior has 
attempted to sell this gas or some part thereof to Trunk- 
line without success in order to alleviate drainage Su- 
perior is now suffering by reason of the existing Pan Am 
and Union sales. Trunkline’s new agreements with Pan 
Am and Union place Trunkline in a contractual position 
where it may not consider purchase of Superior’s gas for 
the reasonably foreseeable future. Superior’s gas, because 
of the potential inexpensive attachment to the Trunkline 
system, would be available to Trunkline at less overall 
expense than comparable 
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volumes from other sources. These new agreements also 
preclude Trunkline for an indeterminable period of time 
from buying additional gas from any producer other than 
said two Sellers except for distress purchases. Public 
convenience and necessity, present and future, is not served 
by contractual arrangements which restrain competition 
and deprive a pipeline purchaser of an opportunity to pur- 
chase in the future on the best available basis when all 
aspects are considered. 
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V. 


Trunkline’s application states that its present gas supply 
is entirely adequate to support the proposed expansion, 
and that its current reserves provide a reserve life index 
of 18 years with 13 years of full availability at the pro- 
posed expanded sales level. In the light of the breach by 
Trunkline of its contracts for the purchase of gas from 
Superior, which but for regulation would justify immedi- 
ate cancellation, it is extremely questionable as to whether 
reserves previously believed to be available to Trunkline 
are in fact now available to it in the future. Whether 
Trunkline has engaged in similar contract breaches under 
other gas suppliers is an open question. In any event the 
present and future public convenience and necessity is 
vitally concerned with a pipeline’s present and future gas 
supply, and this should be thoroughly explored in the 
light of Trunkline’s 
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contract performance with Superior and others along with 
all of the other aspects of public convenience and necessity 
inherent in the proposed expansion. 


VI. 


Trunkline, by reason of its current and continuing fail- 
ure to abide by current and effective orders of this Commis- 
sion establishing rates at which Trunkline should purchase 
gas from Superior, has indicated a clear unwillingness to 
comply with Commission orders, rules, and regulations. 
It has thus made itself ineligible for certification under 
Section 7(e) of the Act. Such willful and flagrant refusal 
to abide by effective Commission orders is contrary to the 
present public convenience and necessity, and alone requires 
denial of Trunkline’s instant application. 
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VII. 


The above stated rights and interests of Superior justi- 
fy intervention by it under the Act. Said interests may be 
directly affected by Commission orders entered in this 
proceeding and will not be adequately represented by 
other parties to this proceeding. Superior’s partici- 
pation herein will be in the public interest, and in opposi- 
tion to the proposed application. 
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WuereroreE, SupERIOR RESPECTFULLY Prays that it be 
permitted to intervene herein as a full party to this pro- 
ceeding. 

Respectfully, 


Tur Superior Om Company 
/s/ FH. W. Varner 
H. W. Varner 
Of Counsel: Attorney 


H. W. Varner 
The Superior Oil Company 
P. O. Box 1521 
Houston, Texas 77001 


W. T. Kizzovrns, IT 
The Superior Oil Company 
909 RCA Building 
1725 K Street, N. W. 
Washington, D. C. 20006 
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Tue Strate or TExAs 
County or Harris 


The undersigned, being first duly sworn, states that he 
has read the foregoing document on behalf of Tus Supertor 
Om Compayy and the statements contained therein are true 
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and correct to the best of his knowledge and belief, and 
that he is duly authorized to act on behalf of said cor- 
poration. 
/s/ H. W. Varner 
H. W. Varner 
Attorney 


Sworx To AND SUBSCRIBED BeroreE Mg, a Notary Public in 
and for said County and State, this 7th day of February, 
1964. 

/s/ Locre Mas Barnette 
Notary Publie in and for 
Harris County, Texas 
My commission expires 
June 1, 1965. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. CP 64-114 


In the Matter of 


TRUNKLINE Gas COMPANY 


Auswer and Objection to Superior Oil Company's 
Petition to Intervene 


Trunkline Gas Company (Trunkline) hereby answers 
and objects to the petition in intervene of Superior Oil 
Company (Superior) and respectfully requests that the 
Commission promptly deny such intervention so that the 
expansion and rate reduction proposals of Trunkline can 
be timely effected. In support hereof, Trunkline respect- 
fully shows as follows: 


82 


(920) 
I. 


This proceeding involves Trunkline’s application to in- 
stall additional compressor engines to expand the capacity 
of its existing pipeline system, and to increase its deliveries 
to Consumers Power Company and three smaller custom- 
ers by some 51,000 Mef per day. With the economies to 
be effected from increased sales, coupled with significant 
rate reductions provided for in amended contracts with 
Union 
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Oil Company of California and Pan American Petroleum 
Corporation, Trunkline also proposes to reduce its rates 
to all of its jurisdictional customers. Each phase of this 
program is scheduled to commence on April 1, 1964. 


As stated by the Commission’s notice of January 28, 1964 
in this proceeding, ‘‘preliminary staff analysis has indi- 
cated that there are no problems which would warrant a 
recommendation that the Commission designate this appli- 
cation for formal hearing.’’ No one else has sought to in- 
tervene in opposition to Trunkline’s application. Thus, 
Superior’s unwarranted and ill-considered petition to in- 
tervene threatens severe damage to Trunkline, all of Trunk- 
line’s utility customers, and the consumers which are de- 
pendent upon this proceeding for their economic better- 
ment, 


I. 


Plainly, Superior is not entitled to intervene in this 
proceeding. It makes no claim to intervention as of right, 
but suggests instead, that its intervention would be in 
the public interest, seeking to invoke the Commission’s dis- 
cretion. Its petition to intervene should be denied promptly 
because it does not, and could not, show any legally 
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cognizable basis to force this proceeding into formal hear- 
ings, nor to participate even if formal hearings had been 
provided. 


Ii. 


Apart from its incomprehensible portrayal of the facts 
underlying its controversy with Trunkline, Superior’s pe- 
tition to intervene reveals that its purpose here is not 
to controvert Trunkline’s presentation regarding this pro- 
ceeding, but rather to inject issues which are pending in 
a separate proceeding commenced for the specific purpose 
of disposing of the controversy between Trunkline and Su- 
perior. 


Thus, Superior’s lengthy discussion of the dispute over 
whether it is entitled to receive the Commission’s area 
prices pending resolution of its complex rate proceedings, 
or the much higher prices it seeks to collect from Trunk- 
line, is completely unrelated to the instant expansion pro- 
ceeding. It relates instead to the issue which is to be de- 
cided in Docket No. RI 64-273, which Superior does not 
even mention in its petition herein. Yet, in that proceed- 
ing, it states: ‘‘Any controversy existing is as to the just- 
ness and reason- 
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ableness of Superior’s effective rates.’’? 


And, it is most significant that on the same day Superior 
filed its intervention petition in this proceeding, it filed 
a motion in the other proceeding requesting the Commission 
to ‘‘dispose’’ of the issue. Manifestly, it should be dis- 
posed of in the other proceeding. ; 


1 At page 6 of Superior’s answer in Trunkline Gas Company v. Superior 
Ow Company. 
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Since this proceeding, involving Trunkline’s expansion 
and related rate reduction is not the forum to determine 
the contractual basis or justness and reasonableness of 
Superior’s heretofore certificated sales to Trunkline, the 
petition to intervene must be denied. 


IV. 


Superior then attempts to develop its whimsical theory 
that it is entitled to oppose Trunkline’s rate reduction 
to Trunkline’s jurisdictional customers so as to assure 
the availability of funds to pay for the gas Trunkline is 
purchasing from Superior. A far simpler method would 
be for Superior to retain, rather than return to Trunkline, 
the monthly checks for such deliveries. But, in any event, 
Superior is presently holding more than $9,500,000 
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which it has collected from Trunkline subject to refund 
with respect to these same rate schedules; obviously, this 
is adequate collateral for the much smaller current amount 
in dispute. 


In any event, if Superior’s allegations are to be ac- 
cepted, it has unwittingly answered its own contentions. 
Thus, when it states that Trunkline’s ‘‘reduced rates... 
appear to at least approximate the reduced cost of gas to 
Trunkline from two of its suppliers’’ (page 5), it destroys 
its own arguments that (1) ‘‘The question arises as to 
whether the ‘savings’ alleged to result from reduction in 
its purchased gas costs . . . is not in fact a result of the 
default in payments to Superior’’ (page 4); and also the 
pretense that (2) ‘‘Superior is interested in seeing that 
Trunkline’s financial integrity is not impaired’’ (page 5). 
In any event, considerations such as these could not justify 
the grant of intervention in this proceeding. 
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V. 


Superior next suggests that intervention in this expan- 
sion proceeding would enable it to force new supplies of 
gas upon Trunkline in place of those contracted to Trunk- 
line by Union and Pan American. This distorted use of 
Trunk- 
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line’s agreement with its two producers is not a basis for 
intervention in the pipeline proceeding and Superior point- 
edly refrained from intervening in the producer certificate 
proceedings in which Union and Pan American propose to 
make those sales to Trunkline.. 


Moreover, this argument of Superior is more artful 
than substantial, because although it states that ‘‘Superior 
has attempted to sell this gas or some part thereof to 
Trunkline”’ (page 6), the facts are that the gas was subse- 


quently committed by Superior to another interstate pipe- 
line. 


In any event, Superior could not overcome Commission 
precedent denying intervention to suppliers which have 
attempted to intervene because of alleged exclusion from 
‘growth’? of the markets. Hope Natural Gas Company, 
25 FPC 1020 (1961). Superior makes a related argument 
that, had it not otherwise disposed of its gas, the Union and 
Pan American sales to Trunkline, not consolidated herein, 
might have caused drainage. But, even if true, this is not 
an adequate basis for intervention. Lone Star Gathering 
Company, 28 FPC 683 (1962). 


And, insofar as Superior is attempting to intervene 
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to oppose Trunkline’s rate reduction, as it asserts, this 
avenue is also blocked by Commission precedent. Texas 
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Eastern Transmission Corporation, Docket No. G-12706, 
Order Denying Petition to Intervene, issued November 27, 
1957. 


The law does not favor intervention simply for the sake 
of intervention. Memphis Light, Gas and Water Division 
v. Federal Power Commission, 243 F. 2d 628 (D.C. Cir. 
1957), which, incidentally, is a review proceeding in which 
Superior was unsuccessful in seeking intervention at the 
court of appeals level. (Clerk’s action, unreported). 


VI. 


Superior’s final argument is based upon the proposition 
that if it abandoned service to Trunkline because of their 
dispute pending in Docket No. RI 64-273, such action would 
lessen Trunkline’s reserve life index and its deliverability 
life index. One can follow the arithmetic of this threat, 
but it is not an issue in the instant proceeding. Surely, 


a producer may not intervene in a pipeline expansion case 
on the basis of its own suggestion that it might cut off 
“treserves previously available’? (page 7). Suffice it to 
say that such an issue is not pending 


926 


in this proceeding—nor in any other proceeding affecting 
Trunkline. 


Vit. 


Because Superior has not demonstrated any proper basis 
for its intervention in opposition to the instant expan- 
sion and rate reduction program, and because its participa- 
tion would be decidedly contrary to the public interest, 
Trunkline respectfully requests that the petition to inter- 
vene be denied forthwith. 
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Following denial of this lone adverse intervention, the 
Commission should proceed to issue the certificate of public 
convenience and necessity, and the determinations requested 
by Trunkline in its application herein. 


Respectfully submitted, 


TRUNKLINE Gas CoMPANy 


By Raymonp N. SHretey 
Raymond N. Shibley, 
Its Attorney 
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District or CoLuMBIA ) ss: 


Raymond N. Shibley, being first duly sworn, deposes and 
says that he is Attorney for Trunkline Gas Company; that 
as such he has signed the foregoing document for and 


on behalf of said Company; that he is authorized to do so; 
that he has read said document and is familiar with the 
contents thereof; and that the matters and things therein 
set forth are true and correct to the best of his knowledge, 
information, and belief. 


Raymonp N. SHIstey 
Raymond N. Shibley 


Subscribed and sworn to before me, a Notary Public, 
this 13th day of February, 1964. 


Farre V. Harrison 
Faith V. Harrison 


[Seay] 


My Commission expires: 
November 30, 1968. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Before Commissioners: 


Joseph C. Swidler, Chairman; L. J. O’Connor, Jr., 
Charles R. Ross, Harold C. Woodward and David S. 
Black. 

Docket No. CP64-114 


TRUNKLINE Gas CoMPANY 


Order Denying Petition to Intervene 
(Issued March 19, 1964) 
On February 10, 1964, The Superior Oil Company (Su- 
perior) filed a petition to intervene in the above-entitled 


proceeding which involves an application for a certificate 
of public convenience and necessity filed by Trunkline Gas 


Company (Trunkline) seeking authorization to increase 
its pipeline capacity in order to serve the increased require- 
ments of some of its existing customers. Notice of Trunk- 
line’s application was issued January 28, 1964, and pub- 
lished in the Federal Register on February 1, 1964, 29 FR 
1664. 


In support of its alleged right to intervene in Docket No. 
CP64-114 Superior claims that Trunkline owes it in excess 
of two million dollars for gas taken but not paid for, and 
that Trunkline may be proposing an uneconomic expansion 
of its system in Docket No, CP64-114 which might have the 
effect of impairing Trunkline’s financial integrity. Su- 
perior also alleges that Trunkline is restraining competi- 
tion and commerce by its agreement to purchase volumes 
of gas to be produced from Vermilion Area Block 14 Field, 
Louisiana, from Pan American Petroleum Company (Pan 
Am) and Union Oil Company of California (Union) under 
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an arrangement whereby Trunkline will not purchase gas 
from other producers to the extent that Pan Am and Union 
are able to meet Trunkline’s future need for gas. Su- 
perior also contends that Trunkline has refused to pur- 
chase gas produced from Superior’s uncommitted reserves 
in the Block 14 Field despite the fact that Superior has 
offered such gas to Trunkline in an effort to alleviate the 
drainage Superior is suffering by virtue of Trunkline’s 
purchases of gas produced from the Block 14 Field from 
Pan Am and Union. 


On February 13, 1964, Trunkline filed an ‘‘Answer and 
Objection to Superior Oil Company’s Petition to Intervene”’ 
requesting that the Commission deny Superior’s petition 
to intervene because of Superior’s failure to demonstrate 
any proper basis for intervening in the hearing regarding 
Trunkline’s application in Docket No. CP64-114. 


We agree with Trunkline that Superior has shown no 


basis for being permitted to intervene in the proceeding 
regarding Trunkline’s expansion application in Docket No. 
CP64-114. By our order issued March 9, 1964, 
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in Trunkline Gas Co. v. The Superior Oil Co., Docket Nos. 
RI64-273, et al., 31 FPC —, we determined the rates which 
Trunkline is currently obligated to pay to Superior for 
gas purchased under Superior’s FPC Gas Rate Schedules 
Nos. 1 and 3. Consequently, there is no longer pending be- 
fore us a question as to the amount Trunkline may be 
indebted to Superior for gas taken but not paid for under 
Superior’s Rate Schedules Nos. 1 and 3. Even if there were 
such an issue pending before us, it would be a matter to be 
disposed of in Docket Nos. RI64-273, et al., where the 
question was originally raised, rather than in the proceed- 
ing regarding Trunkline’s application in Docket No. CP64- 
114. 
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Superior’s claims with respect to Trunkline’s contracts 
to purchase additional gas from Pan Am and Union are like- 
wise irrelevant to the instant proceeding. The applications 
for such sales (Docket Nos. C164-668 and C164-669) were 
noticed on January 14, 1964, and this notice was published 
in the Federal Register on January 21, 1964, 29 FR 510. 
Superior, however, failed to file a petition to intervene in 
those proceedings within the period prescribed in the notice. 
Having failed to intervene in the proceeding directly con- 
cerned with such contracts Superior cannot collaterally 
attack the matter here.’ 


In short, Superior has failed to state any grounds which 
would justify its being permitted to intervene in the pro- 
ceeding regarding Trunkline’s application in Docket No. 
CP64-114. All the matters raised by Superior are either 
irrelevant to the issues to be considered in Docket No. CP64- 
114 or are already the subject of decisions which have been 


made or which should be made in other proceedings as here- 
inbefore described. 


1 We note that while Superior claims the contracts between Trunkline and 
Pan Am and Union deprive Superior of the chance to sell its uncommitted 
reserves in Block 14 to Trunkline, it has in fact contracted to sell these 
reserves to American Louisiana Pipeline Company (sce motion filed May 
6, 1963, in Docket No. G-6067 for modification of Superior’s certificate of 
public convenience and necessity). We also note that an inspection of the 
contracts between Trunkline and the two producers fails to support Superior’s 
allegation that Trunkline thereby precluded itself from making additional 
purchases from other producers, The provision in question is merely a clause 
providing that if upon redetermination of producers’ dedicated reserves more 
gas is found to exist under the dedicated acreage than originally estimated, 
Trunkline will purchase additional amounts to the extent it then has need for 
additional gas. The provision, however, expressly states that in determining 
Trunkline’s purchase obligations there shall be considered not only the con- 
tracts it had entered into prior to the effective date of the underlying contract 
but all other ‘‘ * * * new purchase contracts and obligations entered into by 
* * ©”? Trunkline up to the time of such redeterminations. 


91 


(939) 


The Commission finds: 


Good cause has not been shown by Superior for its being 
permitted to become an intervener in the proceeding re- 
garding Trunkline’s application filed in Docket No. CP64- 
114. 


The Commission orders: 


The petition to intervene in Docket No. CP64-114 filed 
February 10, 1964, by The Superior Oil Company is hereby 
denied. 


By the Commission. 
(SEax) 


Josern H. Gurring, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Before Commissioners: 


Joseph C. Swidler, Chairman; L. J. O’Connor, Jr., 
Charles R. Ross, Harold C. Woodward and David S. 
Black. 
Docket No. CP64-114 
TRUNKLINE Gas CoMPANY 


Findings and Order After Statutory Hearing Issuing Certificate 
of Public Convenience and Necessity 


(Issued March 19, 1964) 
On November 20, 1963, Trunkline Gas Company (Ap- 
plicant) filed in Docket No. CP64-114 an application 
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pursuant to Section 7 (c) of the Natural Gas Act for a 
certificate of public convenience and necessity authorizing 
the construction and operation of certain facilities and the 
sale and delivery of increased volumes of natural gas for 
resale to certain of its existing customers, all as more 
fully set forth in the application. 


Applicant proposes to construct and operate the follow- 
ing facilities: 


(a) 3,000 additional horsepower at each of the following 
existing main line compressor stations: Station No. 
57, Pollock, Louisiana; Station No. 75, Shaw, Mis- 
sissippi; Station No. 93, Dyersburg, Tennessee, and 
Station No. 112, Johnsonville, Illinois. 


(b) 4,000 horsepower at a new compressor station to be 
designated Station No. 210, Kaplan, Louisiana. 


(c) 6,000 horsepower at a new compressor station to be 
designated Station No. 121, Tuscola, Illinois. 


The proposed new facilities will increase the design ca- 
pacity of Applicant’s pipeline system from 830,000 Mef 
to 890,000 Mef per day. 


Further, Applicant proposes herein to sell an additional 
25,000 Mef of natural gas per day, commencing April 1, 
1964, and a further increase of 25,000 Mecf per day com- 
mencing November 1, 1964, to Consumers Power Company. 
Also, Applicant proposes an additional total increase of 961 
Mef yer day to three other existing customers. 
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Applicant states that it has obtained amendments to 
existing gas purchase contracts with Pan American Petro- 
leum Corporation and Union Oil Company of California, 
providing for price reductions regarding existing supplies 
purchased from those producers in Vermilion Parish, Off- 
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shore Louisiana, as well as the dedication of additional 
supplies, scheduled to become effective April 1, 1964.° Ap- 
plicant states further that it proposes to utilize such price 
reductions, together with the economies of the herein 
proposed increased sales, so as to provide a reduction in 
the level of its rates, following the necessary authoriza- 
tion, to become effective April 1, 1964. Further, Applicant 
proposes a revision in its R-1 and R-2 Rate Schedules so as 
to provide different rate levels for winter and summer de- 
liveries and, also, proposes the introduction of a G-2 Rate 
Schedule. 

The proposed facilities are estimated to cost approxi- 
mately $8,700,000, which cost will be financed from funds 
on hand. 

On February 10, 1964, The Superior Oil Company filed 


a petition to intervene in opposition in this proceeding. 
However, by Commission order issued March 19, 1964, said 


petition was denied. 


Several other petitions to intervene and a notice of in- 
tervention in support have been filed herein. In each case, 
the burden of such filings has been that the petitioners did 
not request formal hearing in these proceedings and did 
not object to the hearing and disposition of the subject 
application under the shortened procedure provided for 
by the Commission’s Rules, but that each petitioner de- 
sired to preserve its rights to appear and participate fully 
in the event that these matters should be set for formal 
hearing. Inasmuch as the shortened procedure is being 
used herein, no further action on the various intervention 
petitions appears necessary. 


2 These amendments were filed by the suppliers with the Commission in 
Docket Nos. CI64-669 and CI64-668 on December 6, 1963, and December 9, 
1963, respectively. By order, issued March 20, 1964, in said dockets the Com- 
mission conditionally issued certificates to Pan American and Union. 
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After due notice, no other petition to intervene, other 
notice of intervention or protest to the granting of the ap- 
plication has been filed. 


At a hearing held on March 20, 1964, the Commission on 
its own motion received and made a part of the record in 
this proceeding all evidence, including the application and 
exhibits, submitted in support of the authorization sought 
herein, and upon consideration of the record, 


The Commission finds: 


(1) Applicant, Trunkline Gas Company, a Delaware cor- 
poration having its principal place of business in Houston, 
Texas, is a ‘‘natural-gas company’”’ 
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within the meaning of the Natural Gas Act, as heretofore 
found by the Commission in its order of April 29, 1949, 
in Docket No. G-882 (8 FPC 250). 


(2) The facilities hereinbefore described, as more fully 
described in the application in this proceeding, are to be 
used in the transportation and sale of natural gas in inter- 
state commerce, subject to the jurisdiction of the Commis- 
sion, and the construction and operation thereof and the 
transportation and sales of natural gas by Applicant are 
subject to the requirements of Subsections (c) and (e) of 
Section 7 of the Natural Gas Act. 


(3) Applicant is able and willing properly to do the acts 
and to perform the services proposed and to conform to 
the provisions of the Natural Gas Act and the require- 
ments, rules and regulations of the Commission thereunder. 


(4) The construction and operation of the proposed fa- 
cilities and the proposed transportation and sales of nat- 
ural gas by Applicant are required by the public conven- 
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jence and necessity and a certificate therefor should be 
issued as hereinafter ordered and conditioned. 


(5) Public convenience and necessity require that the 
certificate issued hereinafter and the rights granted there- 
under be conditioned upon Applicant’s compliance with 
all applicable Commission Regulations under the Natural 
Gas Act and particularly the general terms and conditions 
set forth in paragraphs (a), (b), (¢)(1), (¢)(2), (¢)(3), 
(ce) (4) and (e) of Section 157.20 of such Regulations. 


(6) The certificate hereinafter issued should be condi- 
tioned upon the rates to be charged by Applicant being no 
higher than those in the pro forma tariff sheets included 
in Exhibit P of the subject application. 


The Commission orders: 


(A) A certificate of public convenience and necessity be 
and the same is hereby issued authorizing Applicant, 
Trunkline Gas Company, to construct and operate the pro- 
posed facilities and to sell and deliver natural gas as 
hereinbefore described, all as more fully described in the 
application in this proceeding, upon the terms and condi- 
tions of this order. 


(B) The certificate issued by paragraph (A) above and 
the rights granted thereunder are conditioned upon Ap- 
plicant’s compliance with all applicable Commission Reg- 
ulations under the Natural Gas Act and particularly the 
general terms and conditions set forth in paragraphs (a), 
(b), (c)(1), (¢)(2), (¢)(3), (¢)(4) and (e) of Section 
157.20 of such Regulations. 
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(C) The facilities hereby authorized shall be constructed 
and placed in actual operation and the sales and delivery 
of natural gas authorized in paragraph (A) above shall 


96 


(945) 


commence, as provided by paragraph (b) of Section 157.20 
of the Commission’s Regulations under the Natural Gas 
Act, within 6 months from the date on which this order 
issues. 


(D) The certificate issued by paragraph (A) above is 
hereby conditioned upon the rates to be charged by Appli- 
cant being no higher than those in the pro forma tariff 
sheets included in Exhibit P of the subject application. 


By the Commission. 


(SEAL) 
JosepH H. Gurripg, 
Secretary. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. CP64-114 
In the Matter of 
TRUNKLINE Gas Company 


Petition for Rehearing of The Superior Oil Company of 
Commission Order Dated March 19, 1964 


Now comes THE Superior Om Company (Superior), 
pursuant to Section 1.34 of the Commission’s Rules of 
Practice and Procedure, and petitions for rehearing of 
the Commission’s Order dated March 19, 1964, denying 
Superior the right to intervene in captioned proceeding. 
In support hereof Superior shows as follows: 


I. 


In its Order of March 19, 1964, the Commission pointed 
out that Superior sought intervention herein because, 
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among other reasons, it had become an involuntary creditor 
of Trunkline Gas Company (Trunkline) by reason of the 
fact that Trunkline had failed to pay for large volumes of 
gas taken from Superior pursuant to Superior’s FPC 
Gas Rate Schedules Nos. 1 and 3. In addition to the claim 
that Superior, as a creditor of Trunkline, was owed in 
excess of $2,000,000, Superior questioned the economic 
feasibility 
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of Trunkline’s $8,700,000 expansion proposal that was to 
be financed from funds on hand because Trunkline had 
previously complained that it was in an uncompetitive 
economic position for the development of services because 
of the high level of rates charged it by Superior and other 
suppliers. Said denial order overlooked this important 
and critical basis for intervention and leaves this question 
to be resolved on untested allegations of the application 
not subject to rebuttal or challenge on the facts. 


The financial responsibility of Trunkline, in the light of 
its current responsibility to Superior, and the burden on 
Trunkline to show the overall economic feasibility of the 
proposed expansion without resorting to public financing, 
has been overlooked. This vital matter of public interest 
has been placed beyond investigation by the Commission’s 
refusal to permit Superior’s intervention. The error of 
the Commision is highlighted by its order the next day 
granting a certificate to Trunkline without a formal evi- 
dentiary hearing. The Commission indicated in said Order 
that its Order of March 9, 1964 in Trunkline Gas Company 
vy. The Superior Oil Company, Docket R164-278, determined 
the rates that Trunkline should pay for gas purchased 
from Superior under Superior’s Rate Schedules Nos. 1 
and 3, 
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which totally eliminated Superior’s interest in this matter. 
That order is not so far reaching and is presently subject 
to Superior’s Motion For Clarification and Petition For 
Rehearing dated March 13, 1964, to which reference is 
here made for all purposes as though incorporated herein 
in haec verba. The Order of March 9, 1964, in RI64-273 
not only does not dispose of Superior’s individual interest 
in Trunkline’s financial responsibility but, more imoprtant, 
the same is wholly foreign to a finding of Trunkline’s cur- 
rent financial responsibility or the economic feasibility of 
this proposal. 


IL 


In said Order of March 19, 1964, the Commission pointed 
out that a further and additional basis for Superior’s 
alleged right to intervene was that the agreements upon 
which Trunkline’s proposed expansion was founded tended 
to restrain competition and interstate commerce. Under 
said agreement Trunkline is bound to purchase or pay for 
gas to be produced from the Block 14 Field, Vermilion 
Parish, Louisiana, by Pan American Petroleum Company 
(Pan Am) and Union Oil Company of California (Union) 
to the extent that their underlying reserves after redeter- 
mination’ are adequate to meet 


948 


Trunkline’s additional needs to the exclusion of acquisi- 
tion of further additional gas supplies, except distress gas 
from any other part of their total system. In this connec- 
tion the Commission pointed out that Superior had failed 
to seek intervention in the certifiacte applications of Pan 


1 And with the application of the formula of 1 MCF of daily delivery for 
each 8,000 MCF of determined reserves. 
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Am and Union and, therefore, could not raise the issue in 
this proceeding. 


That Superior elected to petition to intervene in the one 
proceeding wherein its entire rights might be established, 
rather than in three separate proceedings, conforms with 
administrative propriety of avoiding unnecessary litiga- 
tion. This in no way should prejudice the right to inter- 
vene in the proceeding Superior sought to enter. More- 
over, it is noted that insofar as the Pan Am reserves in 
Block 27 are concerned, further application and hearing, 
yet to be ‘‘noticed’’ are required by Order of March 20. 
1964, in Pan Am’s Docket Nos. G-15438 and CI64-669. 


In addition, the restraint on commerce derives from the 
agreement by Trunkline with Pan Am and Union which 
economically precludes it from purchasing gas from others 
for its additional needs. 


? 


In Footnote 1, Page 2, of said Commission’s Order of 
March 19, 1964, the Commission refers to the 
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agreements between Trunkline, Pan Am and Union, but 
improperly determines the nature of Trunkline’s further 
purchase obligations thereunder. It is earnestly submitted 
that the propriety of the Commission’s interpretation of 
these agreements, upon which in part Trunkline’s applica- 
tion depends, is a matter at issue and as to which there is 
controversy raised by Superior’s Petition to Intervene. 
Without respect to the ultimate conclusion of the Commis- 
sion, Superior is entitled to be heard and present evidence, 
briefs, and oral arguments in this matter. The same Foot. 
note 1 to the Commission’s Order states that Superior, in 
fact, has contracted to sell its Block 14 reserves to Ameri- 
can Louisiana Pipe Line Company (Am. -La.) by Motion 
filed May 6, 1963, in Docket No. G-6067. On this point it 


100 


(950) 


should be noted that the Commission’s action upon 
Superior’s Motion has not been announced. Even assum- 
ing favorable Commission action on said Motion by 
Superior, nevertheless, the whole of Superior’s Block 14 
reserves would still not be committed to Am.-La. by said 
proposed substitution. As pointed out in the hearing on 
that matter, the total commitment to Am.-La. under the 
contract to be modified was 114 Trillion cubic feet of gas 
to be produced and delivered from all of the fields subject 
thereto, i. e., Deep Lake and Constance Bayou Fields on- 
shore in the State of Louisiana, and either Blocks 149 
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and 71 Fields offshore, West Cameron Area or Block 14, 
Vermilion Area, proposed to be substituted for Blocks 149 
and 71. Assuming said substitution is permitted as sought, 
there would still remain a substantial portion of Superior’s 
Block 14 Field reserves which would not be sold under that 


agreement to Am.-La. because the total reserves underlying 
the Deep Lake, Constance Bayou, and Block 14 Fields 
would be greatly in excess of the total 114 Trillion cubic 
feet of gas committed to the contract. 


I. 


The Commission’s Order of March 19, 1964, denying 
Superior’s Petition to Intervene further completely ignores 
the issue raised by said petition for intervention as to 
the adequacy of Trunkline’s contracted gas reserves to 
provide a reserve life index of 18 years with 13 years of 
full deliverability as alleged by Trunkline, and leaves this 
issue untested and untried. It is pointed out in Superior’s 
Peition to Intervene that Trunkline has heretofore breached 
two of its existing contracts with Superior under the 
latter’s Rate Schedules Nos. 1 and 3. Subject only to regu- 
latory approval, Superior, because of the breach of con- 
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tracts, would be justified in immediately cancelling the 
contracts between Superior and Trunkline, yet the supply 
contemplated 

951 


thereby was included in Trunkline’s alleged current re- 
serves. The reserves remaining to be recovered under 
Superior’s Rate Schedule No. 3 alone are indicated by 
Trunkline’s filing to amount to more than 500 Billion cubic 
feet of gas. This amount was included in the supply re- 
serve figures in the expansion application as being available 
to Trunkline. The question of the availability of this 
supply of gas and the further, and perhaps even more 
important, question of how long such supply would remain 
available to Trunkline has been foreclosed, unanswered, 
and not permitted to be raised by the Commission’s denial 
of Superior’s Petition to Intervene herein. Trunkline’s 
alleged reserves are further subject to question by the 
requirement for further application by its supplier Pan 
Am as set forth in the Commission’s Order of March 20, 
1964, in Docket Nos. G-15438, et al. The adequacy of 
Trunkline’s supply currently, and reserves for the future, 
are matters of vital importance to the public convenience 
and necessity and the public interest in general. This issue 
was properly raised in Superior’s Petition to Intervene 
and today remains wholly unanswered. 


IV. 


As a further ground for intervention, Superior pointed 
out to this Commission that Trunkline had, and was at the 
time of filing its instant application, willfully and 
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deliberately refusing to abide by valid and effective Com- 
mission orders without any legal justification whatsoever. 
The willingness and ability of any applicant for a certificate 
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of public convenience and necessity to comply with the 
Natural Gas Act and orders of the Commission thereunder 
is an absolute prerequisite to the issuance by the Commis- 
sion of a certificate of public convenience and necessity. 
This matter may not be taken for granted on allegations of 
an applicant alone, particularly in a case such as this where 
any such allegations are belied by past and continuing con- 
duct of the applicant and are, in fact, contested by an in- 
terested intervenor. 


Wuererore, Suporior Respectrrotty Surmits THar the 
Commission’s Order of March 19, 1964, denying its Peti- 
tion to Intervene herein is in error and respectfully prays 
for reconsideration and rehearing of said Order to the end 
that Superior be permitted to intervene in the instant 
proceeding and that Trunkline’s instant application be set 
for full and formal hearing. Since said application has 
now, without formal hearing of any kind, been granted by 
premature and untimely Order of March 20, 1964, said last 
Order should necessarily be set aside. 


Respectfully submitted, 


Tue Superion Om Company 


/s/ H.W. Varner 
H. W. Varner 
Attorney 
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Tue State or Texas 
County or Harris 


The undersigned, being first duly sworn, states that he 
has read the foregoing document on behalf of Te 
Sureriorn Or Company, and the statements contained 
therein are true and correct to the best of his knowledge 
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and belief, and that he is duly authorized to act on behalf 
of said corporation. 


/s/ H. W. Varner 
H. W. Varner 
Attorney 


Sworn To anp Susscrrep Berore Mz, a Notary Public 
in and for said County and State, this 3rd day of April, 
1964. 

/s/ Lucte Mae Barnetre 
Lucie Mae Barnette 
Notary Public in and for 
Harris County, Texas 


(Szaz) 
My commission 
expires June 1, 1965. 
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TRUNKLINE GAS COMPANY 
3000 BISSONNET AVENUE 
P.o. BOX 1642 
HOUSTON, TEXAS 


apriL 9, 1964 


Federal Power Commission 
441 G Street, N.W. 
Washington, D.C. 
Attention: Mr. J. H. Gutride, 
Secretary 
Re: Docket No. CP64-114 

Gentlemen: 

On March 20, 1964, the Commission issued its ‘‘Findings 
and Order after Statutory Hearing Issuing Certificate of 
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Public Convenience and Necessity’’ in the abovenumbered 
docket. Pursuant to paragraph (B) of the above order and 
in compliance with paragraph (a) of Section 157.20 of the 
Commission Regulations, Trunkline Gas Company hereby 
accepts the aforesaid Certificate of Public Convenience and 
Necessity. 


Very truly yours, 


W. K. Sanvers 
957 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; L. J. 
O’Connor, Jr., Charles R. Ross, Harold C. Woodward 
and David S. Black. 


Docket No. CP64-114 
TRUNKLINE Gas Company 
Order Denying Petition for Rehearing 
(Issued May 5, 1964) 


On April 6, 1964, The Superior Oil Company (Superior) 
filed a ‘‘Petition for Rehearing’’ of the Commission’s order 
issued March 19, 1964, denying Superior’s petition to inter- 
vene in the above-entitled proceeding. Superior alleges 
that the Commission erroneously denied its petition to 
intervene and wages the Commission to reverse its prior 
decision and permit Superior to intervene in Docket No. 
CP64-114. Since the Commission has already granted the 
expansion application of Trunkline Gas Company (Trunk- 
line) in Docket No. CP64-114 by order issued March 20, 
1964, Superior requests that the order issuing Trunkline 
a certificate of public convenience and necessity be set 
aside and that Trunkline’s application be scheduled for a 
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full and formal hearing at which Superior would be per- 
mitted to raise the issues and arguments which it has 
heretofore set forth in its petition to intervene as well as 
in the petition for rehearing which is now before us for 
consideration. We believe the Commission’s earlier rulings 
in this proceeding have fully protected the interests of 
Superior and that its further contentions are groundless. 


Superior alleges that we overlook some of the arguments 
which it had claimed were justification for its being per- 
mitted to intervene in Docket No. CP64-114. On the con- 
trary, our order denying Superior’s petition to intervene 
specifically considered all of Superior’s substantial allega- 
tions and concluded: 


* * © All the matters raised by Superior are either 
irrelevant to the issues to be considered in Docket No. 
CP64-114 or are already the subject of decisions which 
have been made or which should be made in other pro- 
ceedings as hereinbefore described. 


The foregoing conclusion is equally applicable to the con- 
tentions raised by Superior’s petition for rehearing, but in 
order to demonstrate that we have overlooked none of 
Superior’s arguments, we shall discuss all four of its 
alleged grounds. 
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(1) Superior alleges that it was made an involuntary 
creditor by Trunkline’s failure to pay the prices in effect 
subject to refund for Superior’s deliveries of gas to Trunk- 
line under the former’s FPC Gas Rate Schedules Nos. 1 
and 3. This failure of Trunkline to pay the effective prices 
has resulted in Trunkline’s owing Superior a sum of about 
$2,000,000 and has raised the question of whether Trunk- 
line ean finance the proposed expansion in Docket No. 
CP64-114 from funds on hand without resort to public 
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financing. Superior further alleges in this connection that 
our order issued March 9, 1964, in Trunkline Gas Co. v. 
The Superior Oil Co., Docket Nos. R164-273, et al., 31 FPC 

, does not dispose of its interest in Trunkline’s financial 
responsibility and thereafter Superior incorporates herein 
by reference its Motion for Clarification and Petition for 
Rehearing filed March 16, 1964, in Docket Nos. R164-273, 
et al. 


(2) Superior alleges that Trunkline’s gas purchase con- 
tracts with Pan American Petroleum Company (Pan Am) 
and Union Oil Company of California (Union) have the 
effect of restraining commerce in that they require Trunk- 
line to purchase gas from Pan Am and Union on a 1 Mef to 
8,000 Mef basis to the extent that the reserves underlying 
their leasehold interests in Blocks 14, 15, and 26 Offshore 
Vermilion Parish, Louisiana, are sufficient to meet Trunk- 
line’s additional gas requirements. Superior contends that 
its failure to file a petition to intervene in the dockets 
wherein Pan Am and Union sought certificates authorizing 
their sales to Trunkline does not preclude it from raising 
the issue of ‘‘restraint on commerce’? in Docket No. 
CP64-114. Superior further argues that it was improper 
for us to characterize the nature of the contractual provi- 
sions between Pan Am, Union, and Trunkline when the 
interpretation of those contracts was a dispute in con- 
troversy regarding which Superior is entitled to be heard, 
as well as to have the opportunity to present evidence and 
file briefs. Finally, Superior alleges that its proposed sale 
to American Louisiana Pipe Line Company in Docket No. 
G-6067, even if approved by the Commission, will not 
commit all of its reserves in Block 14 Offshore Vermilion 
Parish, Louisiana, to American Louisiana. 


(3) Superior next contends that the Commission ignored 
the gas supply issue raised in its petition to intervene. 
Superior points out that Trunkline’s claim of having a 13- 
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year gas deliverability is subject to question because of 
Trunkline’s breach of its gas purchase contracts (Su- 
perior’s FPC Gas Rate Schedules Nos. 1 and 3) with 
Superior. Superior states that Trunkline’s action as to 
these contracts would justify Superior’s cancellation of 
the contracts, subject only to regulatory approval. Since 
Trunkline has relied upon the gas reserves committed 
under these contracts as a part of its total gas supply sup- 
porting its expansion proposal, at least a substantial 
portion of Trunkline’s gas supply is in danger of being lost. 
According to Superior, the Commission’s refusal to 
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grant Superior’s petition to intervene has left unanswered 
the question of how long Superior’s gas will be available to 
Trunkline. 


(4) The last issue raised by Superior is that Trunkline 
was willfully and deliberately refusing to abide by valid 
and effective Commission orders at the time its application 
in Docket No. CP64-114 was filed. Superior contends that 
since a finding that an applicant is willing and able to 
conform to the provisions of the Natural Gas Act and to 
the Commission’s regulations thereunder is a necessary 
element to be considered by the Commission prior to the 
issuance of a certificate, it is essential that the Commission 
make such determinations without mere reliance upon 
allegations made by Trunkline in support of the granting 
of its application. 


As to the first issue raised by Superior, that is, the ques- 
tion of Trunkline’s ability to meet its financial obligations, 
particularly its ability to pay Superior the amount of 
$2,000,000 which Trunkline allegedly owes for gas delivered 
by Superior under its Rate Schedules Nos. 1 and 3, it is 
obvious that Trunkline’s financial integrity is in no danger 
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of being impaired as a result of the $9,000,000 expansion 
proposed in Docket No. CP64-114. In our order issued 
March 30, 1964, in Trunkline Gas Co., Docket No. RP64-19, 
31 FPC , we approved Trunkline’s proposal to reduce 
its jurisdictional rates in the sum of approximately 
$8,600,000 by reason of the reduction in unit costs of opera- 
tions and a $2,000,000 reduction in cost of gas purchased 
from Pan Am and Union. We further observed that (31 
FPC ): 

Trunkline’s rate reduction proposal has resulted 
from conferences with the Commission staff These 
conferences were initiated by letter of the Executive 
Director to Trunkline on September 6, 1963, as a 
consequence of the staff’s continuing supervision of 
natural gas companies and the periodic review of the 
reports filed with the Commission by such companies. 


Our staff’s continual review of the financial condition of the 


companies subject to the Commission’s jurisdiction is cer- 
tainly adequate basis for providing us with knowledge from 
which to conclude that there is no merit to Superior’s 
allegations that Trunkline’s financial responsibility will be 
seriously impaired merely because it has sought to embark 
upon an expansion program at a cost of approximately 
$9,000,000. 


Superior’s second contention to the effect that Trunk- 
line’s contracts with Pan Am and Union result in restraint 
of commerce is not a matter properly to be considered in 
this case. We have already indicated that we do not con- 
sider the reserve redetermination clauses in these contracts 
to be unusual or in restraint of trade any more than the 
many other gas sales contracts which provide that the pur- 
chasers will agree within limits to buy gas from newly added 
wells or acreage be- 
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fore they seek other sources of supply. But in any event 
this question relates to the sales to Trunkline which have 
already been certificated without protest by Superior and 
this final order cannot be collaterally attacked in the pipe- 
line expansion proceedings. 


Superior’s third contention is that some of Trunkline’s 
gas reserves are in danger of being lost because of Su- 
perior’s asserted legal right to cancel the contracts which 
Trunkline has allegedly breached. But even assuming 
Superior has a contractual right to cancel its contracts 
with Trunkline, it cannot terminate service under the 
Natural Gas Act without first seeking abandonment au- 
thority from the Commission pursuant to Section 7 (b) 
of the Act. If such abandonment would jeopardize Trunk- 
line’s ability to serve its customers’ requirements, it clearly 
would not be consistent with the public convenience and 
necessity. 


Superior’s fourth and final ground for being permitted 
to intervene in Docket No. CP64-114 is based upon the al- 
legation that Trunkline’s refusal to pay Superior the full 
prices in effect subject to refund under the latter’s Rate 
Schedules Nos. 1 and 3 prior to our determination of its 
duty to do so demonstrated its incapacity or unwillingness 
to comply with the Natural Gas Act and the Regulations of 
the Commission adopted pursuant thereto. When we issued 
our order of March 9, 1964, in Docket Nos. R164-273, et al., 
we ordered Trunkline to pay Superior the prices in effect 
subject to refund. Since Trunkline filed on March 31, 
1964, a report of refunds in compliance with our order 
issued March 9, 1964, and since this is the only situation, to 
our knowledge, where it has been alleged that Trunkline 
has failed to comply -with the Act or the Commission’s 
Regulations, it does not appear that the Commission erred 
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in finding in the order issued March 20, 1964, in Docket No. 
CP64-114 that Trunkline was able and willing to conform 
to the provisions of the Natural Gas Act and the require- 
ments, rules, and regulations of the Commission there- 
under. 


The Commission further finds: 


The assignments of error and grounds for rehearing set 
forth in the petition for rehearing filed by Superior set 
forth no new facts or principles of law which were not 
fully considered by the Commission when it adopted its 
order issued herein on March 19, 1964, or which having 
now been considered warrant any change or modification 
in said order. 


The Commission orders: 


The ‘‘Petition for Rehearing’’ of The Superior Oil Com- 


pany filed April 6, 1964, in Docket No. CP64-114 is hereby 
denied. 


By the Commission. 


Joserx H. Gurrwez, 
Secretary. 
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STATEMENT OF QUESTIONS PRESENTED 


. In a proceeding involving an application for the ex- 
pansion of a pipeline’s system and service, which is 
alleged to cost nearly $9,000,000 to be financed from 
funds on hand, may a party selling gas to the applicant 
under contracts with many years to run, whose pay- 
ments for gas previously delivered have been defaulted, 
intervene to question: 


A. The economic feasibility of the expansion project. 


B. Applicant’s financial integrity if the expansion is 
permitted. 
C. Applicant’s willingness and ability to comply with 


the Natural Gas Act and the requirements, rules 
and regulations of the Commission thereunder? 


Can issues in a pending proceeding raised by timely 
intervention be rendered immaterial or foreclosed by 
the Commission’s Staff ex parte investigation or con- 
clusion? 

Does a party, possibly qualified to intervene in three 
separate proceedings pending before the Commission, 
lose the right to intervene in all by seeking timely 
intervention in only one when the other two are con- 
tingent upon the outcome of the proceeding in which 
intervention is sought? 


May a holder of unsold gas reserves intervene in a pipe- 
line-Buyer’s expansion proceeding to show that said 
Buyer’s contracts for purchase of additional gas will 
injure said unsold gas reserves and will restrain inter 
state commerce and competition in the sale of natural 
gas because such contracts bind the Buyer not to buy 
gas for its further needs from other Sellers? 
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rectly and adversely affected by the order to 
be entered has the right to intervene in such 
proceelling. (Points 1 and 2) 


B. The economic feasibility of the project and 
its effect on the financial integrity of appli- 
cant are relevant issues which may not be 
rendered immaterial nor foreclosed by the 
conclusions of Commission’s Staff based on 
ex parte conferences. (Points 1 and 2).... 


C. Trunkline’s willingness and ability to comply 
with the Act and rules and regulations there- 
under were material. (Point 3) 


D. (1) That the proposed supply contracts for 
a project would restrain interstate com- 
merce and competition is relevant. 
(2oint 4) jy 


(2) Pétitioner was not required to intervene 
in other dockets when complete relief 
was available here. (Point 4) . 


CONCLUSION 


Bi 
APPENDIX 


A. Order Denying Petition to Intervene issued 
March 19, 1964, Docket CP64-114, Trunkline 
Gas Company. 


. Order Denying Petition for Retearne issued 
May 5, 1964, Docket CP64-114, Trunkline Gas 
Company. 


. The Natural Gas Act: 
Section 7 (c) 
Section 7 (e) 
Section 15 (a) 
Section 19 .. 


. Rules of Practice and Procedure 
Section 1.8 . 


. Regulations Under the Netiral Gas Act 
Section 154.94 
Section 154.102 


. Declaratory Order and Order ~iGpmetascelty 
Issuing Certificates of Public Convenience and 
Necessity - Dockets G-15438 et al, Pan Ameri- 
can Petroleum Corporation, et al. 


. Declaratory Order Requiring Payment of Legally 
Effective Rates, Docket No. RI-64-273, Trunk- 
line Gas Company. 
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IN THE 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,741 


THE SUPERIOR OIL COMPANY, Petitioner 


Vv. 


FEDERAL POWER COMMISSION, Respondent 
TRUNKLINE GAS COMPANY, Intervener 


On Petition for Review of Orders of 
The Federal Power Commission 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This is a petition, pursuant to Section 19(b) of the 
Natural Gas Act, 52 Stat. 831 (1938) 15 U.S.C. Sec. 717r, 
for review of Orders of the Federal Power Commission 
(Respondent) issued March 19, 1964 (R. 937-939, Ap- 


2 


pendix Pgs. la-4a) and May 5, 1964 (R. 957-960, Ap- 
pendix Pgs. fa-1la) denying Petitioner the right to inter- 
vene in proceedings before Respondent. Petitioner is ag- 
grieved by said Respondent's orders and its Petition For 
Rehearing of same was denied May 5, 1964. Jurisdiction 
is in this Court under Section 19(b) of the Act. Petitioner 
filed its Petition For Review herein on July 1, 1964. 


STATEMENT OF THE CASE 


Background: Petitioner seeks reversal of Respondent’s 
order denying it the right to intervene in an application 
for certificate of public convenience and necessity filed 
by Trunkline Gas Company’ (Trunkline) to expand its 
pipeline facilities, purchases of gas, and resale thereof, under 
the Natural Gas Act, 15 U.S.C. 717 et seq., hereinafter 
called “the Act”. Trunkline proposed to buy additional gas 


to support said expansion from the Block 14 Field, Offshore 
Vermilion Parish, Louisiana, in the Gulf of Mexico, from 
Pan American Petroleum Corporation (Pan Am) and 
Union Oil Company of California (Union) through 
amendments of previous gas purchase agreements with said 
companies in the same field*. Said amendments would in- 
crease purchases from the two sellers from 167,500 MCF 
per day to 230,000 MCF per day and preclude the purchase 
by Trunkline of any other gas, except distress gas, so long 


1CP64-114, a certificate application under Sec. 7 (c) and Sec. 
7(e) of the Act seeking to expand resales by 25,000 MCF per day 
beginning April 1, 1964, and by an additional 25,000 MCF per day 
beginning November 1, 1964. The application estimated said ex- 
pansion would cost Trunkline $8,700,000 which it would pay from 
funds on hand without further financing (R. 5-14). 


2R. 666-682, 684-686 and 694-708, 710-713. 


as Pan Am’s and Union’s reserves subject thereto are ade- 
quate to meet Trunkline’s future needs’. 


Because of Trunkline’s original contracts‘ with Pan Am 


349. 


“(1) Subject to the terms and provisions of this contract, 
Buyer agrees to purchase and receive * * * Seller’s pro rata 
share of the following quantities of gas: 
eee 
“(d) Commencing on April 1, 1964, and thereafter during the 
term of this contract, if the combined redetermined reserves 
** * * subject to the two contracts * * * * when divided by 
by eight thousand (8,000) results in a quantity which is higher 
than the combined daily average quantities then in effect for 
such contracts * * * * and if it is determined by Buyer that 
its then effective purchase obligations, as hereinafter defined, 
will not supply Buyer’s needs for additional gas, then the 
combined daily averages then in effect for such contracts 
shall be thereafter increased to the extent that the quantity 
resulting from such redetermination of reserves is higher 
than the combined daily averages then in effect for such 
contracts and to the extent of Buyer’s needs for additional 
gas.” (R. 668-669, Union contract: 696-697, Pan Am contract). 
-_—eee 

“Buyer’s purchase obligations referred to hereinabove shall 
be determined by Buyer from (i) gas purchase contracts en- 
tered into prior to June 1, 1963, including then effective 
purchase obligations under the two contracts hereafter in this 
Subsection (d) referred to and identified as ‘offshore contracts,’ 
as amended from time to time, and including new purchase 
contracts and obligations entered into by Buyer from time to 
time after June 1, 1963, at times when the redetermined _re- 
serves of such ‘offshore contracts’ have not been sufficient 
to supply Buyer’s needs for additional gas, as specified herein- 
before in this Subsection (d), (ii) gas purchase contracts 
entered into by Buyer from time to time covering gas reserves 
which are distress purchase or which are the result of pooling 
or unitization.” (R. 670-671, Union contract; 698, Pan Am 
contract) 


4R. 659-661, 663-665 and 687-689, 691-693. 
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and Union for purchases from the Block 14 Field® and sales 
thereunder, Petitioner’s reserves in said field were being 
drained. The additional purchases would increase said drain- 
age and loss by Petitioner. Trunkline entered into the 
agreements for additional purchases from Pan Am and 
Union at a time when it would not buy nor negotiate for 
Petitioner’s gas in the Block 14 Field. 


Petitioner has been a producer-seller to Trunkline under 
long term (20 year) contracts dated in 1948 and 1949 
covering gas produced from other fields since Trunkline’s 
original certification as a natural gas company®. These 
contracts permit Trunkline to delay payment for gas taken 
during one calendar month until the 25th day of the 
succeeding month. Long prior to September 1963 the unit 
rates under such contracts, made effective by Commission 
orders and regulations’, were 24.05¢ per MCF (South 
Louisiana sale) and 20¢ per MCF (Texas sale). Beginning 
with payment due for gas taken after September 1, 1963, 
Trunkline refused to pay Petitioner at such effective rates 
because it claimed, among other things, that such payments 
placed it at a competitive disadvantage in its markets. It 


5 Block 14 Field, consists of producing portions of Blocks 14, 
15, 26, 27 and 35. Blocks 14 and 15 are owned individually 
by Pan Am. Block 26 and the North 1250 acres of Block 27 
are owned one-half each by Pan Am and Union. Petitioner 
owns the West 1990 acres of Block 27 South of the North 
1250 acres thereof and the North 1/2 of Block 35. 


© Docket No. G-882, 8 FPC 250, 254, issued April 29, 1949. These 
agreements run for a nominal term of 20 years from October 
1, 1951. 


7 Respondent’s Order issued March 9, 1964, Trunkline Gas Com- 
pany v. The Superior Oil Company, Docket No. RI 64-273, 
; FPC , Appendix Pg. 2la and 22a. 
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offered to pay Petitioner for such gas at unit rates of 15.5¢ 
per MCF for the South Louisiana gas and 14¢ per MCF 
for the Texas gas. These lower rates presumably were 
necessary to eliminate Trunkline’s stated competitive dis- 
advantage. By reason of this default in proper payment, as 
of February 10, 1964, Trunkline was delinquent in pay- 
ments under said contracts in the amount of more than 
Two Million Dollars ($2,000,000) *. 


Petition to Intervene: On February 10, 1964, Petitioner 
filed with Respondent its petition to intervene below,” al- 
leging therein: 


1) Trunkline’s delinquent payments to Petitioner of more 
than Two Million Dollars. The contracts under which 
said payments arose and their continuing nature. That 
Petitioner’s creditor relationship with Trunkline gave 
it a special financial interest in Trunkline’s financial 
integrity, which interest would be directly and ad- 
versely affected by any impairment of said financial 
integrity. That Trunkline’s financial integrity would 
be impaired by the proposed expansion which was to 
cost $8,700,000, to be paid from funds on hand, unless 
the project was economically feasible. 


That the economic feasibility of such expansion was 
questionable. Trunkline’s prior position that it must 
reduce rates to Petitioner for South Louisiana gas to 
15.5¢ per MCF to eliminate an existing competitive 
disadvantage indicated this proposal was not feasgble 
since Trunkline here proposed to buy gas for the ex- 


SR. 906. 
9R. 903-911. 
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pansion more distant from its markets than South 
Louisiana gas at rates of 19.5¢ per MCF. 


That the agreements under which Trunkline proposed 
to obtain the gas supply to support the expansion were 
in restraint of competition and commerce in the inter- 
state sale of gas and, thus, were contrary to public 
interest. 


That in the light of Trunkline’s breach of its gas 
purchase contracts with Petitioner, and possibly other 
sellers, the adequacy of its supply of gas alleged to 
give it 18 years of reserves and 13 years of full deliver- 
ability for its existing and proposed expansion of 
service was doubtful because some of its existing con- 
tracts were subject to cancellation. 


That whether Trunkline was able and willing to com- 
ply with the Natural Gas Act and valid Commission 
regulations thereunder was a vital and controversial 
question in the light of its then existing and continuing 
deliberate refusal to abide by Commission orders in 
effect related to prices payable to Petitioner under 
existing certificated sales. 


That Superior’s rights and interests so shown would 
be directly affected by orders to be entered in that 
proceeding and were totally unrepresented by other 
parties to the proceeding. That all of such matters 
were matters as to which the public interest would 
be served by careful scrutiny and evaluation which 
would result from Superior’s presence as a party in the 
proceeding. 
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Order Denying Intervention: On March 19, 1964, Re- 
spondent issued its Order denying Petitioner’s interven- 
tion’. The grounds of denial were that the issues raised 
were irrelevant to the issues involved in Trunkline’s ex- 
pansion application or were the subject of decisions “* * * 
which have been or should be made in other proceedings.””? 
The next day, without a formal hearing and relying only 
upon the allegations contained in Trunkline’s application 
which it had refused to permit Petitioner to contest or 
disprove, Respondent issued a certificate of public con- 
venience and necessity for the expansion of Trunkline’*. 


Petition For Rehearing: Petitioner timely sought rehearing 
of Respondent’s order denying its intervention’. It pointed 
out that the order requiring Trunkline to pay Petitioner 
for gas delivered at effective rates did not eliminate Peti- 
tioner’s interest in Trunkline’s financial integrity; did not 
establish such financial integrity; did not have any bearing 
on the economic feasibility of the proposed project™*, nor 


10R. 937-939, Appendix Pgs. la-4da. 


Referring no doubt to Order issued March 9, 1964, Trunkline 

Gas Company v. The Superior Oil Company, Docket RI64-273, 
(FN 7 supra, Appendix Pg. 20a-23a. 
Also, perhaps to Orders to be issued the next day, March 20, 
1964, in Pan American Petroleum Corporation, Dockets G-15438 
and CI64-669, and Union Oil Company of California, Docket 
No. CI64-668, issuing certificates to those companies for the 
additional sales contemplated in Trunkline’s expansion, which, 
however, were contingent on Trunkline’s certification, and 
also otherwise conditioned. Appendix Pgs. 18a-19a, 


12R, 940-943 
13R, 945-952 


14Further, that said order was subject to a then pending peti- 
tion for rehearing, which, in fact was partially granted by 
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on Trunkline’s willingness or ability to comply with the 
Natural Gas Act and the Commission’s regulations, rules, 
and orders thereunder; that the issue of possible restraint 
of competition and interstate commerce was peculiarly 
applicable only to Trunkline, was material to its certifica- 
tion, and was not exclusively determinable in the sales 
proposals of the suppliers; that the issue of the adequacy 
of Trunkline’s reserves was wholly unresolved; and that 
each of these were vital issues in the application proceed- 
ings, were in doubt, and could be properly resolved only 
after scrutiny in a full hearing. 


Order Denying Rehearing: Respondent denied said Petition 
For Rehearing by Order dated May 5, 19647%. It then held 
notwithstanding Petitioner’s creditor relationship with 
Trunkline, the matter of Trunkline’s financial integrity 
was foreclosed because the Commission had authorized a 


Trunkline rate reduction of $8,600,000 as the result of 
“conferences with the Commission Staff” and from “Our 
Staff’s continual review of the financial condition * * *” 
of regulated companies Respondent knew that Trunkline’s 
financial integrity was not seriously impaired notwith- 
standing the instant ‘$9,000,000 expansion proposal”. A 
March 30, 1964, Order was referred to. 


Respondent further held that whether Trunkline’s con- 
tracts resulted in restraint of commerce “* * * is not a 


Respondent’s later Order of April 15, 1964, in Docket No. 
RI64-273. Litigation relative to said delinquent payments is 
still in progress — The Superior Oil Company v. Federal Power 
Commission, No. 21, 796 in the United States Court of Appeals 
For The Fifth Circuit. (Petition to Review in part said order 
of April 15, 1964) 


15R, 957-960, Appendix Pgs. 5a-lla. 
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matter properly to be considered in this case,” and in any 
event the sellers thereunder had since been certificated 
without protest by Superior and said other orders could 
not be collaterally attacked’*; that adequacy of Trunkline’s 
reserves was free from question because even if Trunkline’s 
“unjustified” breach of its supply contracts with Superior, 
and possibly other suppliers, justified cancellation, such 
cancellation would not be permitted if it would render 
Trunkline’s reserves inadequate for its proposed expansion 
as same would be contrary to public interest; and that 
Trunkline’s willingness and ability to comply with the 
Natural Gas Act and Commission orders thereunder was 
not an issue because Trunkline, under the specific com- 
pulsion of Order dated March 9, 1964, in Docket R164-273, 
has stated on March 31, 1964, that it had complied there- 
with and other violations had not been pointed out in the 
original petition to intervene. 


STATUTES AND REGULATIONS 


Statutes involved are Sections 7(c), 7(e), 15 (a), and 
19(b) of the Natural Gas Act, 52 Stat. 822, 829, 831 
(1938), 15 U.S.C. Sections 717£(c), 717£(e), 717n(a) 
and 717r(b) (1946). Regulations involved are Section 1.8 
of the Commission’s Regulations Under the Natural Gas 
Act. Pertinent parts of said sections are shown in the Ap- 
pendix hereto Pgs. 12a to 17a. 


16As pointed out in FN 11, supra, this order was issued March 
20, 1964, the day after the previous order denying Superior 
intervention, and those applications were expressly contin- 
gent on Trunkline’s certification. 
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STATEMENT OF POINTS 
Respondent erred in holding: 


1) That the lack of economic feasibility of a proposed 
pipeline expansion and the impairment of an applicant’s 
financial integrity if an uneconomic expansion is allowed 
are immaterial issues to a proceeding for certification of 
said expansion and may not be raised by a would-be inter- 
vener-creditor whose economic interest may be adversely 
affected by Commission determination of such issues. 


2) That said issues above may be rendered immaterial or 
their determination foreclosed because the Commission’s 
Staff, based on ex parte conferences with applicant, has con- 
cluded that such issues should be determined in favor of 
applicant. 


3) That the willingness and ability of an applicant to 
comply with the Act and requirements, rules, and regula- 
tions of the Commission thereunder is not material in a pro- 
ceeding for certification of a pipeline expansion, and such 
issue cannot be raised by a would-be intervener whose eco- 
nomic interests have been injured by applicant’s previous 
violations of such Act and requirements of the Commission 
thereunder, if some time later the particular prior violations 
have been claimed by applicant to be remedied. 


4) That whether a pipeline applicant’s gas supply is 
obtained under agreements which restrain interstate com- 
merce and competition is imaterial in the proceeding to 
certificate such an applicant and in any event must be 
raised in the seller’s proceedings rather than the buyer’s. 
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SUMMARY OF ARGUMENT 


1) The right to intervene under the Natural Gas Act and 
relevant decisions depends on whether intervener has an eco- 
nomic or financial interest which will be directly affected, 
and possibly injured, by an erroneous determination re- 
quired in a proceeding pending before the Commission. 


2) While protection of the economic or financial inter- 
est as to which injury is sought to be prevented need not 
alone be sufficient to prohibit certification, it must be a 
matter to be considered by the Commission in determining 
overall public convenience and necessity. Economic feasi- 
bility of a proposed project and the economic impact of 
said proposal are perhaps the most vital issue in determining 
whether such proposal is required by public convenience and 
necessity. 


3) <A creditor of an applicant has an economic or finan- 
cial interest which will be directly and adversely affected if 
said applicant is erroneously permitted to engage in an ex- 
pansion of its system and service which is not economically 
feasible and, which, therefore, impairs said applicant’s finan- 
cial integrity. 


4) No determination by Commission Staff as to the eco- 
nomic feasibility of a proposed expansion or its non-ad- 
verse effect on the applicant’s financial integrity, made ex 
parte, can foreclose contest of such issues by an interested 
intervener. 


5) When a petition for intervention is summarily de- 
nied, the allegations thereof must be taken as true in con- 
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sidering said party’s right to intervene. No action taken 
by the Commission after the order denying intervention can 
affect or prejudice said party’s right to intervene. 


6) When, pending hearing on an application for expan- 
sion, said applicant deliberately violates Commission orders 
and regulations, the issue of said applicant’s ability and wil- 
lingness to thereafter comply with the Act and require- 
ments of the Commission thereunder is not established by 
the applicant’s statement that the prior violations have been 
remedied, and a party injured by the prior violations is en- 
titled to intervene to contest said applicant’s continuing 
“ability and willingness” for the protection of its interest 
and as a vindication of the public interest. 


7) Any certificate proposal which depends on gas supply 
contracts which violate the Sherman Act by restraining 
interstate trade and competition in the sale of natural gas 
is to some extent contrary to public convenience and neces- 
sity. Whether this is sufficient to prevent certification can 
only be determined by a balancing of all circumstances, 
but a would-be intervener injured by such contracts is 
entitled to intervene and raise such issue in a hearing on the 
certificate application. 


8) A right to intervene timely sought in one proceeding 
is not lost because intervention in related but contingent 
and dependent proceedings was not sought. An order based 
on a contingency is not collaterally attacked by a direct 
attack in another proceeding which involves the contin- 
gency. 
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ARGUMENT 


A. A party with an interest which may be directly 
and adversely affected by the order to be entered 
has the right to intervene in such proceeding. 
(Points 1 and 2) 


Intervention in proceedings before Respondent is pro- 
videde for by Section 15(a) of the Ac#’’ and Section 1.8” 
of the Commission’s Rules of Practice and Procedure quoted 
in pertinent parts below. By judicial decision’® determina- 
tions made under Section 19(b) of the Act’®, also referred 
to below, have been held equally in point. The effect of 
these decisions is that anyone whose financial or economic 
interests could be directly affected by orders to be issued 
in the proceeding has a status conferred by Congress to 
intervene in such proceeding, or seek judicial review of 
the agency order entered which “aggrieves” him. As this 
Court said in National Coal Ass’n., cupeay at page 139, 
191 F.2d at page 467: 


“We think it clear that any person who would be 
‘aggrieved’ by the Commission’s order, such as a com- 


17Appendix Pg. 13a. 
Appendix Pg. 16a. 


19National Coal Ass’n, v. Federal Power Com. (1951), 89 U.S. 
App. D.C, 135, 191 F.2d 462; 
City of Pittsburgh v. Federal Power Com, (1956), 99 U.S. App. 
D.C. 113, 237 F.2d 741; 
Federal Communications Commission v. Sanders Bros, Radio 
Station (1940), 309 U.S. 470, 60 S.Ct. 693; 
Scripps-Howard Radio, Inc. v. Federal Communications Com. 
(1942), 316 U.S. 4, 62 S.Ct. 875; 
Associated Industries of New York State, Inc. v. Ickes (2 Cir. 
1943), 134 F.2d 694. 


29It is also to be noted that under Section 19(a) “parties” only 
may apply for rehearing. Appendix Pgs. 13a-14a. 
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petitor, is also @ person who has a right to intervene. 
Otherwise, judicial review, which may be had only 
by a party to the proceedings before the Commission 
who has been ‘aggrieved’ by its order, could be denied 
or unduly forestalled by the Commission merely by 
denying intervention.” (Emphasis added.) 


The only limitation to intervention by a party whose 
financial or economic interests may be so affected is that 
the matters urged from which injury would flow must be 
factors properly to be considered in the proceeding pend- 
ing’. Thus, in a proceeding involving a rate increase, the 
economic injury or competing fuel interests may not be 
urged for protection by intervention. This is because the 
only issue pending is justness and reasonableness of the 
proposed rate, which is to be determined on the gas com- 
pany’s cost without regard to its impact on competing fuels. 
Significantly, the same interest in a certificate proceeding 
would have justified intervention”. A certificate proceeding 
includes the issue of economic feasibility of the proposal” 


21AIston Coal Co. v. Federal Power Com. (10 Cir. 1943), 137 
F.2d 740; and 
City of Pittsburgh, supra, at page 126, 237 F.2d at page 754: 
“The narrow issue before us is merely whether those 
questions [raised by the interveners] * * * are within 
the ambit of the Commission’s power to determine. * * * 
To us it is clear that they are.” 


22“The yardstick which the Commission must use thereunder 
[in a rate case] is entirely different from that which must be 
employed when permission is sought to make extensions or 
enter new territory.” Alston Coal Co., supra at Page 742. 


23Village of Greenup, CP63-157, 30 FPC 28, 32 (1963): 
“There remains the question of economic feasibility 
~*~ * oe Ww? 
“In determining whether such service is necessary or desir- 
able’ in the public interest, it is the responsibility of the Com- 
mission to satisfy itself * * * * whether the proposed project 
can be financed, and whether it is economically sound.” 
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and all the myriad factors of public convenience and 
necessity”*. 


The issues raised by the economic or financial interest 
sought to be protected from injury must be relevant to 
those in the pending proceeding bur need not necessarily 
be dispositive of the matter. See City of Pittsburgh, supra 
at page 118-119, 237 F.2d at page 746-747: 


“Those cases make clear that aggrievement, within 
the meaning of §. 19 (b) and other review statutes, 
is a status conferred by Congress upon a party who, 
though he may have no interests that must be con- 
sidered in the administrative determination, is likely 
to suffer injury by that determination. He may be 
‘the only person having a sufficient interest to bring 
to the attention of the appellate court errors of law 
in the action of the Commission in granting the 
license. * * * *’ It does not matter whether competi- 
tive injury to the barge operators is ‘in and. of itself, 
and apart from considerations of public convenience, 
interest, or necessity, an element the [ (Commission) ] 
must weigh’.” (Emphasis added.) 


The basis for the creation of this “status conferred by 
Congress” is the commonality of an “interest * * * * 
that is likely to suffer” by the determinations which the 
Commission must make. The enumeration by Congress 
of consumers, security holders, and competitors as a class 


24Federal Power Commission v. H. L. Hunt, et al. (1964), 376 
U.S. 515, 525, 84 S.Ct. 861, 867. In such case the Commission 
has an opportunity and duty “to scrutinize the financial set- 
up, the adequacy of the gas reserves, the feasibility and ad- 
quacy of the proposed services, and the characteristics of the 
rate structure * * * *.” 
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of permissible interveners is only illustrative of such in- 
terests. Petitioner here falls in the named class. A “security 
holder” of an applicant has no different legal position for 
intervention than that of a creditor. Such right, however, 
is not essential to Petitioner’s position. 


This was the scheme which the Congress adopted for 
the administration of this Act. That the interest of the 
intervener sought to be protected might be a private one 
is an integral part of the scheme. Public rights are vindi- 
cated by protection of private interests. City of Pittsburgh, 
supra, at page 119, 237 F.2d at page 747: 


“The Natural Gas Act makes no provision for the 
correction of administrative errors by anyone other 
than those ‘aggrieved’ parties whose self-interest impels 
them to activity. Whereas allowing private parties to 
litigate in a situation like Singer might ‘invite dislo- 


cation of the scheme which Congress has devised for 
the expert conduct of the litigation’, it is the very 
method chosen by Congress to test the validity of 
administrative action under the Natural Gas Act.” 


Federal Power Commission v. Sanders Bros. Radio Station, 
supra, said: 


“Congress had some purpose in enacting section 
402(b) (2). It may have been of opinion that one 
likely to be financially injured by the issue of a license 
would be the only person having a sufficient interest 
to bring to the attention of the appellate court errors 
of law in the action of the Commission in granting 
the license. It is within the power of Congress to 
confer such standing to prosecute an appeal.” (Pg. 
477.) 


17 
And Associated Industries of New York State, Inc. v Ickes 
(2 Cir. 1943) 134 F.2d 694, where Judge Frank, speaking 
for the Court, held: 


“If, then, one is a ‘person aggrieved,’ he has authority 
by review proceedings under § 6 (b), to vindicate 
the public interest involved in a violation of the 
Act** by respondents, even if he can show no past 
or threatened invasion of any private legally protected 
substantive interest of his own.” (Pg. 705); 


and relying on Federal Communications Commission v. 
Sanders Bros. Radio Station, supra, quoted therefrom as 
follows: 


“Tt does not follow that, because the licensee of a 
station cannot resist the grant of a license to another, 
on the ground that the resulting competition may 
work economic injury to him, he has no standing to 
appeal from an order of the Commission granting the 
application.” (Pg. 702-703) ; 


and reiterated from Scripps-Howard Radio, Inc. v. Federal 
Communications Com., supra: 
“That a court is called upon to enforce public rights 


and not the interests of private property does not 
diminish its power to protect such rights.” (Pg. 703.) 


Significantly, in Associated Industries, supra, it was held 
that consumers, like competitors, were parties “aggrieved”, 
although not specifically so named by Congress, because 
they were “threatened with financial loss by a Commission’s 
order” which fixed prices. The determinative factor is a 
threatened economic or financial interest. 


25References are to the Bituminous Coal Act of 1937, 15 U.S.C.A. 
828 et seq 
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B. The economic feasibility of the project and its ef- 
fect on the financial integrity of applicant are 
relevant issues which may not be rendered imma- 
terial nor foreclosed by the conclusions of Com- 
mission’s Staff based on ex parte conferences. 
(Points 1 and 2) 


This Court’s decision in City of Pittsburgh, supra, is 
deemed controlling here. It involved the nature of the 
interests to be protected from possible adverse effect of 
the determination to be made, and the materiality of 
issues alleged. That case involved the right of two inter- 
veners before the Commission to seek judicial review. 
Certain barge operators alleged economic interest to be 
protected from potential future competition which would 
arise if the application to convert the “Little Inch” gas 
line to a products line and construct a “tie-line” to the 
existing Kosciusko line was granted. The interest of the 
City of Pittsburgh was alleged to be its economic interest 
on behalf of the consumers in future “cheap expanda- 
bility” of the existing pipeline system if the conversion 
was denied. Each was held to be directly and possibly 
adversely affected by the determination of the public con- 
venience and necessity. As to the barge operators, the 
Court said: 


“The injury to the barge operators here may, like 
that in Sanders, give them ‘sufficient interest to bring 
to the attention of the appellate court errors of law 
in the action of the Commission’, even if it be not 
sufficiently direct and immediate to support a suit 
in the district court.” (Pg. 120, 237 F.2d at page 
748) 


And: 
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“Whether the conversion * * * * would have the 
destructive effects foreseen by the petitioners and 
whether, if so, the project is contrary to the public 
convenience and necessity are questions not raised on 
this petition [to dismiss the appeal]. The arrow issue 
before us is merely whether those questions are within 
the ambit of the Commission’s power to determine, 
* * * * To us it is clear that they are.” Pg. 126, 
237 F.2d at page 754) (Emphasis added) 


As to the City’s right to contest the loss of cheap expand- 
ability: 


“It may be an answer to this assertion, so far as 
cost to the consumer is concerned, that saving in 
operating costs through elimination of the relatively 
inefficient Little Inch line would outweigh the increase 
in rate base. Perhaps, also, the Baytown-to-Kosciusko 
tie-line is necessary for expanded service and will not 
be economically feasible unless it absorbs the Little 
Inch load. But the sufficiency of either of these answers 
or any others that might appear from a study of the 
circumstances is to be judged not by us in the first 
instance, but by the Commission. That body persist- 
ently closed its eyes even to the existence of the prob- 
lem of future expansion.” (Pg. 122, 237 F.2d at 
page 750) 


And: 


“So, whether the circumstances arising from future 
expansion of the Texas Eastern system would argue 
for or against the conversion here authorized by the 
Commission, those circumstances must be considered.” 
(Pg. 124-125, 237 F.2d at pages 752-753)*° 


26In Mid-America Pipeline Company v. Federal Power Com, 
(D.C. Cir. 1964), U.S. App. D.C. .. No. 17717, de- 
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Thus, Petitioner, faced here with possible financial injury 
as a creditor if Respondent’s order should authorize an 
uneconomic expansion by Trunkline, the carrying out of 
which would impair the applicant’s financial integrity, had 
a clear financial and economic interest to be protected 
under the above cited cases, Petitioner was entitled to in- 
tervene before Respondent to show that the expansion 
proposed was not economically feasible’, and was contrary 
to public convenience and necessity. The economic feasi- 
bility of a project and its possible effect on the financial 
integrity of the applicant were perhaps the most material 
issues in a pipeline certificate application under Section 
7(e) of the Act.**. Certification of an uneconomic project 
not only will injure the private interests of parties with 
pre-existing long term contracts with the applicant, but 
will injure the public who cannot continue to receive 
adequate service. 


cided February 20, 1964, 330 F.2d 226, 228, and 229, this Court 
also held that the issues of economic effect (loss of cheap 
expandability and competition with the intervener’s shippers) 
were material to the determination of the public convenience 
and necessity of a pipeline construction project. 


27Trunkline’s stated reason for reducing Petitioner’s effective 
rates for gas it was purchasing, which brought about the 
$2,000,000 debt to Petitioner, was that such effective rates 
placed it at a competitive disadvantage in its markets. To 
eliminate this alleged competitive disadvantage it attempted 
to pay Petitioner only 15.5¢c per MCF for South Louisiana gas. 
Yet, to support the expansion it proposed to buy additional 
gas from the Gulf of Mexico, offshore South Louisiana, at 
19.5¢ per MCF. Based only on Trunkline’s own statements, 
the economic feasibility of the proposed expansion is highly 
questionable. 


28As stated in Hunt, supra, 376 U.S. 515 at page 525, 84 S.Ct. at 
page 867, this was the very purpose of the 1942 amendments 
to the Act. See also FN’s 23, 24 and 26, supra. 
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We have not commented above on the holding of Res- 
pondent othe its Staff’s “conferences with the applicant in 
other proceedings, i. e. RP64-19, where an uncontested 
order was entered March 30, 1964 (ten days after the 
original denial of Petitioner’s intervention herein) and 
said Staff’s “continual review of the financial condition 
* * * *” of regulated companies is adequate basis for its 
conclusion, That Trunkline’s financial responsibility will 
not be “seriously impaired” by the instant proposal. This 
holding is so obviously in error that Petitioner feels little 
need be said. Satisfaction of the Staff based on informal 
conferences with an applicant, which are not included in 
the record and to which interested parties are neither 
present nor permitted to be present, under no circumstance 
can substitute for the public hearings provided for by 
Congress in Sections 7(c) and 7(e) of the Act. Petitioner’s 


rights are not to be disposed of by “Star Chamber” methods. 
This method of disposition of contested issues is contrary 
to the Actt and if such were not the case, the Act itself 
would be unconstitutional. Federal Power Commission v. 
Natural Gas Pipeline Co. of America. (1942) 315 U. S. 
$75, 583, 62 S. Ct. 736: 


“The first prerequisite to an order by the Commission 

is thatjit shall be preceded by a hearing and findings.” 

(Pg. $83.) (Emphasis added.) 
See also Morgan v. United States (1938), 304 U. S. 1, 
$8 S. Ct. 773. Said hearing must be “fair’—Wong Yang 
Sung v. McGrath (1950), 339 U. S. 33, 70 S. Cr. 445, 
and The Chicago Junction Cases (1924), 264 U. S. 258, 
265; 44 S. Ct. 317. Unless a party has an opportunity to 
meet, explain or refute evidence used against it, it has 
not had a fair hearing. West Ohio Gas Co. v. Public 
Utilities Com. (1934), 294 U. S. 63, 55 S. Cr. 317. 
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C. Trunkline’s willingness and ability to comply with 
the Act and rules and regulations thereunder 
were material. (Point 3) 


A petitioner’s right to intervene is to be determined from 
the allegations in the petition for intervention. The Com- 
mission has “the duty to explore all pertinent aspects of” 
that petition. Further, where such petition has been sum- 
marily denied, as here, “* * * * we accept the allegations 
of the petition as true * * * *.” National Coal Association, 
supra at 466; and Alston Coal Co., supra at Page 741. 
Events which occurred after denial of the petition are not 
to be considered. As this Court said in Public Service Com- 
mission of New York v. Federal Power Com. (1960), 109 
U.S. App. D.C. 66, 72, 284 F.2d 200, 206: 


“We are of the opinion that, since the petition to re- 
view the intermediate order * * * [denying inter- 
vention] was properly brought here at the time it was 
brought, it cannot be mooted by an action of the 
Federal Commission. If a person [denied intervention] 
% *% * % has validly brought the order of denial to this 
court for review, the administrative agency cannot 
destroy the jurisdiction of this court by simply taking 
final action in the proceeding, the would-be intervener 
being absent from that proceeding. Such a holding 
would create too ready a means by which the ad- 
ministrative agencies could thwart the power of a 
reviewing court to pass upon the validity of orders 
denying intervention.” (Emphasis added) 


Necessarily this must be true. Subsequent action by the 
Commission in the proceeding wherein intervention is 
sought and denied, or in other proceedings, should never 
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prejudice such a would-be intervener. This also would be a 
denial of Constitutional rights.”* 


Trunkline had deliberately violated the orders of the 
Commission in refusing to pay the filed rates for gas 
taken by it. Subsequent to the filing of the petition to 
intervene, the Commission recognized such violation and 
held Trunkline’s action was unjustified. It ordered Trunk- 
line to pay the filed rates."” This in no wise established the 
financial integrity of Trunkline. 


That Trunkline may have stated a willingness to 
comply* with the subsequent order of the Commission 
did not establish that Trunkline will not again engage in 
similar violations of Commission orders and regulations 
when it deems compliance to be to its competitive dis- 
advantage. 


As a continuing “Seller” to Trunkline as “Buyer” under 
sales contracts subject to Respondent’s regulations, Peti- 
tioner, the public, and Respondent, are each vitally inter- 
ested in seeing that such contract terms and effective 
Commission orders related thereto are fully and promptly 
performed. Ability and willingness to so perform were 
deemed by Congress prerequisite for any certification under 
the Act, on the same level as the requirements of present 


*9Natural Gas Pineline, supra, Morgan, Supra, West Ohio Gas 
Company, and cases cited page 21, supra. 


*20Trunkline Gas Company v. The Superior Oil Company, RI64- 
273, et al., 31 FPC .. issued March 9, 1964, Appendix 
Pg. 20a-23a. 


*1Trunkline’s statement of its willingness was not made until 
March 31, 1964, twelve days after the Petition to Intervene 
had been denied. (R. 960). 
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or future public convenience and necessity*. There can 
be no doubt of the materiality of this issue nor Petitioner’s 
right to raise it. It was an issue Trunkline was bound to 
prove for certification, Trunkline’s prior violations and 
contract breaches raised this issue in sharp focus. They 
had directly injured Petitioner and were wholly contrary 
to the public interest. Petitioner would be a “person ag- 
grieved” by an erroneous Commission order on this issue. 
National Coal Association, supra, at Page 139. 


D(1) That the proposed supply contracts for a 
project would restrain interstate commerce 

and competition is relevant. (Point 4) 
Petitioner had yet another and further economic interest 
peculiar to itself, which would be injured by the issuance 
of a certificate to Trunkline herein. Trunkline proposed 
additional gas purchases from gas reservoirs in which Peti- 


tioner had large producible but unsold reserves which were 


32 “Tn all other cases the Commission shall set the matter for 

hearing and shall give such reasonable notice of the hearing 
thereon to all interested persons as in its judgment may be 
necessary under rules and regulations to be prescribed by 
the Commission; * * * *” [52 Stat. 825 (1938), as amended, 
56 Stat. 83 (1942); 15 U.S.C. §717f (c)] 
“x * * * 9 certificate shall be issued to any qualified appli- 
cant therefor, authorizing the whole or any part of the op- 
eration, sale, service, construction, extension, or acquisition 
covered by the application, if it is found that the applicant 
is able and willing properly to do the acts and to perform 
the service proposed and to conform to the provisions of the 
Act and the requirements, rules, and regulations of the Com- 
mission thereunder, and that the proposed service, sale, opera- 
tion, construction, extension, or acquisition, to the extent 
authorized by the certificate, is or will be required by the 
present or future public convenience and necessity; otherwise 
such application shall be denied.” [56 Stat. 84 (1942); 15 U.S.C. 
§717£ (e)]. 
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being drained by prior purchases of Trunkline in the same 
field. The proposed additional sale would cause further 
damage to Petitioner by additional drainage. Petitioner was 
entitled to protect its interests and those of the public by 
seeing that such damage would not result unless it was in 
fact required by the public convenience and necessity. The 
public interest is not served by approval of agreements 
which restrain interstate commerce and competition in 
the sale of natural gas and, therefore, are contrary to 
public interest. Trunkline here agreed to said additional 
purchases when it would not buy, nor negotiate for, Peti- 
tioner’s gas in the same field. These agreements precluded 
it from buying from Petitioner or any other producer so 
long as its Sellers’ (Pan Am and Union) present or future 
reserves in said field can meet Trunkline’s further needs.’ 


That conduct violative of the Sherman Act is a relevant 
and material issue in determining the public convenience 
and necessity is not open to question since this Court’s 
decision ia City of Pittsburgh, supra, page 126, 237 F.2d 
at page 754, where it was held: 


“Although the Commission has no power to enjoin 
conduct as illegal under the Sherman Act or even to 
declare such illegality, it certainly has the right to 
consider a congressional expression of fundamental 
national policy as bearing upon the question whether 
a particular certificate is required by the public con- 
venience and necessity.”** 


33See FN 3, supra. 


34See California v. Federal Power Com. (1962), 369 U.S. 482, 
484-485, 82 S.Ct. 901, 903: 
“Evidence of antitrust violations is plainly relevant in merger 
applications, for part of the content of ‘public convenience 
and necessity’ as used in Section 7 of the Natural Gas Act 
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Respondent’s statement that it did not consider the con- 
tracts to be “unusual or in restraint of trade any more than 
many other agreements” (R. 959) is of no present con- 
sequence. The issue raised was one as to which Petitioner 
was entitled to a hearing to establish its contention. This 
was summarily denied. Under the circumstances, the al- 
legation must be accepted as proved. 


“The Commission cannot now shift to petitioners 
the responsibility for its own failure to contest peti- 
tioners’ allegations.” National Coal Ass’n. at page 139, 
191 F.2d at page 466. 


Thus, the material “fact” that the gas supply contracts 
which the Commission approved by its certificate restrained 
interstate commerce and competition was ignored by the 
Commission. 


D(2) Petitioner was not required to intervene in 
other dockets when complete relief was avail- 
able here. (Point 4) 


Respondent further held that in any event Petitioner 
could have sought to intervene in the applications for 
certification by the producers whose contracts with Trunk- 
line bound Trunkline not to purchase gas from Petitioner. 
This is clearly without merit. The Order granting the 
certificate in this docket, on the day after the Petition to 
Intervene was denied, expressly refers to the suppliers’ 
dockets and the “conditionally issued certificates” therein 
(R. 941). The suppliers’ certificate applications were 
wholly contingent upon the certificate being granted to 


is found in the laws of the United States.” Citing this Court’s 
decision in City of Pittsburgh. 

See also this Court’s decision in Lynchburg Gas Company v. 
Federal Power Commission (1964), U.S. App. D.C. 

No. 17738, decided June 26, 1964, slip opn. Pg. 6-7. 
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Trunkline in this docket.®* Petitioner does not here attack, 
collaterally or otherwise, the Commission orders issued to 
said suppliers, Such is unnecessary. Petitioner does attack, 
and directly, Respondent’s order denying its intervention 
in the Trunkline application. This attack, if sustained, 
will necessarily invalidate Trunkline’s certificate order. 
However, the fact that the determination of invalidity 
of the Trunkline certificate order may render the suppliers’ 
orders, which are contingent thereon, also invalid is not 
material, This effect on the suppliers’ orders is inevitable 
not because they are collaterally attacked but because they 
are founded on applications expressly made contingent on 
Trunkline’s certification. 


The injury to Petitioner resulted from the self-imposed 
restraint of Trunkline, not on any obligation of its sup- 
pliers. Favorable action by Respondent in Trunkline’s 


proceeding was fully sufficient to protect Petitioner and 
the public interest; and the public interest forbids a 
multiplicity of actions. 1 C.J.S. Actions, Sec. 102, 108, 
and 110. The issues raised by the petition can be settled in 
this docket. Intervention here is proper and should be 
allowed. 


CONCLUSION 


WHEREFORE, IN THE LIGHT OF THE ABOVE, 
PETITIONER PRAYS THAT Respondent’s orders deny- 
ing Petitioner the right to intervene, and all orders of 


350n the same day the Commission Order certificating the sup- 

pliers said “The proposal of Union Oil and Pan American is 

contingent upon * * * (2) the issuance—of a certificate to 

Trunkline in Docket No. CP64-114 prior to April 1, 1964.” 

FPC , In Re Pan American Petroleum Corporation, 

et al., Docket No. G-15438, C164-669 et al. order issued March 
20, 1964, Appendix Pg. 19a. 
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Respondent in said proceeding subsequent to that denying 
Petitioner the right to intervene be set aside, and this 
case be remanded to Respondent with direction to permit 
Petitioner to intervene and then to conduct a hearing upon 
the application of Trunkline for expansion of its system 
and service, 


Respectfully, 
Of Counsel: 


Murray CHRISTIAN 
H. W. Varner 

Post Office Box 1521 
Houston, Texas 77001 


R. B. VoicHT 
1504 Chamber of Commerce Building 
Houston, Texas 77002 


Attorneys for Petitioner 


THE SUPERIOR OIL COMPANY 
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CERTIFICATE OF SERVICE 


I hereby certify that I have served the within Brief 
upon Howard E. Wahrenbrock, Solicitor, Federal Power 
Commission, 441 G Street, N.W., Washington, D.C. 
40426, and the attorneys for Trunkline Gas Company, 
Raymond Shipley, 1120 Connecticut Ave., N.W., Wash- 
ington, D.C. 20036, and G, R. Redding, 810 Fletcher 
Trust Bldg., Indianapolis, Indiana, 46204, by depositing 
copies thereof in the mails properly addressed, postage pre- 
paid. 


H. W. VaRNER 
Attorney for Petitioner 


October 22, 1964 
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APPENDIX A 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; L. J. 
O’Connor, Jr., Charles R. Ross, 
Harold C. Woodward and David S. 
Black. 


Trunkline Gas Company ) Docket No. CP64-114 
ORDER DENYING PETITION TO INTERVENE 
(Issued March 19, 1964) 


On February 10, 1964, The Superior Oil Company 
(Superior) filed a petition to intervene in the above-entitled 
proceeding which involves an application for a certificate 
of public convenience and necessity filed by Trunkline Gas 


Company (Trunkline) seeking authorization to increase 
its pipeline capacity in order to serve the increased re- 
quirements of some of its existing customers. Notice of 
Trunkline’s application was issued January 28, 1964, and 
published in the Federal Register on February 1, 1964, 
29 FR 1664. 


In support of its alleged right to intervene in Docket 
No. CP64-114 Superior claims that Trunkline owes it in 
excess of two million dollars for gas taken but not paid 
for, and that Trunkline may be proposing an uneconomic 
expansion of its system in Docket No. CP64-114 which 
might have the effect of impairing Trunkline’s financial 
integrity. Superior also alleges that Trunkline is restraining 
competition and commerce by its agreement to purchase 
volumes of gas to be produced from Vermilion Area Block 
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14 Field, Louisiana, from Pan American Petroleum Com- 
pany (Pan Am) and Union Oil Company of California 
(Union) under an arrangement whereby Trunkline will 
not purchase gas from other producers to the extent that 
Pan Am and Union are able to meet Trunkline’s future 
need for gas. Superior also contends that Trunkline has 
refused to purchase gas produced from Superior’s uncom- 
mitted reserves in the Block 14 Field despite the fact that 
Superior has offered such gas to Trunkline in an effort to 
alleviate the drainage Superior is suffering by virtue of 
Trunkline’s purchases of gas produced from the Block 14 
Field from Pan Am and Union. 


On February 13, 1964, Trunkline filed an “Answer and 
Objection to Superior Oil Company’s Petition to Intervene” 
requesting that the Commission deny Superior’s petition to 
intervene because of Superior’s failure to demonstrate any 


proper basis for intervening in the hearing regarding 
Trunkline’s application in Docket No. CP64-114. 


We agree with Trunkline that Superior has shown no 
basis for being permitted to intervene in the proceeding 
regarding Trunkline’s expansion application in Docket No. 
CP64-114. By our order issued March 9, 1964, in Trunkline 
Gas. Co. v. The Superior Oil Co., Docket Nos. RI64-273, 
et al., 31 FPC___, we determined the rates which Trunk- 
line is currently obligated to pay to Superior for gas pur- 
chased under Superior’s FPC Gas Rate Schedules Nos. 1 
and 3. Consequently, there is no longer pending before us 
a question as to the amount Trunkline may be indebted 
to Superior for gas taken but not paid for under Superior’s 
Rate Schedules Nos. 1 and 3. Even if there were such an 
issue pending before us, it would be a matter to be disposed 
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of in Docket Nos. RI64-273, et al., where the question was 
originally raised, rather than in the proceeding regarding 
Trunkline’s application in Docket No. CP64-114. 


Superior’s claims with respect to Trunkline’s contracts 
to purchase additional gas from Pan Am and Union are 
likewise irrelevant to the instant proceeding. The applica- 
tions for such sales (Docket Nos. C164-668 and C164-669) 
were noticed on January 14, 1964, and this notice was 
published in the Federal Register on January 21, 1964, 
29 FR 510. Superior, however, failed to file a petition to 
intervene in those proceedings within the period prescribed 
in the notice. Having failed to intervene in the proceeding 
directly concerned with such contracts Superior cannot 
collaterally attack the matter here.’ 


1 We note that while Superior claims the contracts between 


Trunkline and Pan Am and Union deprive Superior of the 
chance to sell its uncommitted reserves in Block 14 to Trunk- 
line, it has in fact contracted to sell these reserves to Ameri- 
can Louisiana Pipeline Company (see motion filed May 6, 
1963, in Docket No. G-6067 for modification of Superior’s cer- 
tificate of public convenience and necessity). We also note 
that an inspection of the contracts between Trunkline and 
the two producers fails to support Superior’s allegation that 
Trunkline thereby precluded itself from making additional 
purchases from other producers. The provision in question is 
merely a clause providing that if upon redetermination of 
producers’ dedicated reserves more gas is found to exist under 
the dedicated acreage than originally estimated, Trunkline 
will purchase additional amounts to the extent it then has 
need for additional gas. The provision, however, expressly 
states that in determining Trunkline’s purchase obligations 
there shall be considered not only the contracts it had entered 
into prior to the effective date of the underlying contract but 
all other “* * * new purchase contracts and obligations en- 
tered into by * * *” Trunk-line up to the time of such re- 
determinations, 
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In short, Superior has failed to state any grounds which 
would justify its being permitted to intervene in the pro- 
ceeding regarding Trunkline’s application in Docket No. 
CP64-114. All the matters raised by Superior are either 
irrelevant to the issues to be considered in Docket No. 
CP64-114 or are already the subject of decisions which 
have been made or which should be made in other proceed- 
ings as hereinbefore described. 


The Commission finds: 


Good cause has not been shown by Superior for its being 
permitted to become an intervener in the proceeding re- 
garding Trunkline’s application filed in Docket No. CP 
64-114. 


The Commission orders: 


The petition to intervene in Docket No. CP64-114 filed 
February 10, 1964, by The Superior Oil Company is hereby 
denied. 


By the Commission. 
(SEAL) 


Joseph H. Gutride, 
Secretary. 
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APPENDIX B 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; L. J. 
O’Connor, Jr., Charles R. Ross, 
Harold C. Woodward and David S. 
Black. 


Trunkline Gas Company ) Docket No. CP64-114 
ORDER DENYING PETITION FOR REHEARING 
Y (Issued May 5, 1964) 


On April 6, 1964, The Superior Oil Company (Superior) 
filed a “Petjtion for Rehearing” of the Commission’s order 
issued March 19, 1964, denying Superior’s petition to in- 
tervene in the above-entitled proceeding. Superior alleges 


that the Commission erroneously denied its petition to in- 
tervene and urges the Commission to reverse its prior deci- 
sion and permit Superior to intervene in Docket No. 
CP64-114. Since the Commission has already granted the 
expansion application of Trunkline Gas Company (Trunk- 
line) in Docket No. CP64-114 by order issued March 20, 
1964, Superjor requests that the order issuing Trunkline a 
certificate of edi convenience and necessity be set aside 
and that Tfunkline’s application be scheduled for a full 
and formal hearing at which Superior would be permitted 
to raise the, issues and arguments which it has heretofore 
set forth in fs petition to intervene as well as in the petition 
for rehearing which is now before us for consideration. 
We believe the Commission’s earlier rulings in this pro- 
ceeding have fully protected the interests of Superior and 
that its further contentions are groundless. 
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Superior alleges that we overlook some of the arguments 
which it had claimed were justification for its being per- 
mitted to intervene in Docket No. CP64-114. On the 
contrary, our order denying Superior’s petition to inter- 
vene specifically considered all of Superior’s substantial 
allegations and concluded: 


* * * All the matters raised by Superior are either 
irrelevant to the issues to be considered in Docket No. 
CP64-114 or are already the subject of decisions which 
have been made or which should be made in other 
proceedings as hereinbefore described. 


The foregoing conclusion is equally applicable to the con- 
tentions raised by Superior’s petition for rehearing, but in 
order to demonstrate that we have overlooked none of 
Superior’s arguments, we shall discuss all four of its alleged 
grounds. 


(1) Superior alleges that it was made an involuntary 
creditor by Trunkline’s failure to pay the prices in effect 
subject to refund for Superior’s deliveries of gas to Trunk- 
line under the former’s FPC Gas Rate Schedules Nos. 1 
and 3. This failure of Trunkline to pay the effective prices 
has resulted in Trunkline’s owing Superior a sum of about 
$2,000,000 and has raised the question of whether Trunk- 
line can finance the proposed expansion in Docket No. 
CP64-114 from funds on hand without resort to public 
financing. Superior further alleges in this connection that 
our order issued March 9, 1964, in Trunkline Gas Co. v. 
The Superior Oil Co., Docket Nos. R164-273, et al., 31 
FPC___, does not dispose of its interest in Trunkline’s 
financial responsibility and thereafter Superior incorporates 
herein by reference its Motion for Clarification and Petition 
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for Rehearing filed March 16, 1964, in Docket Nos. R164- 
273 et al. 


(2) Superior alleges that Trunkline’s gas purchase con- 
tracts with Pan American Petroleum Company (Pan Am) 
and Union Oil Company of California (Union) have the 
effect of restraining commerce in that they require Trunk- 
line to purchase gas from Pan Am and Union on a 1 Mcf 
to 8,000 Mcf basis to the extent that the reserves underlying 
their leasehold interests in Blocks 14, 15, and 26 Offshore 
Vermilion Parish, Louisiana, are sufficient to meet Trunk- 
line’s additional gas requirements. Superior contends that 
its failure to file a petition to intervene in the dockets 
wherein Pan Am and Union sought certificates authorizing 
their sales to Trunkline does not preclude it from raising 
the issue of “restraint on commerce” in Docket No. CP64- 
114. Superior further argues that it was improper for us 
to characterize the nature of the contractual provisions 
between Pan Am, Union, and Trunkline when the inter- 
pretation of those contracts was a dispute in controversy 
regarding which Superior is entitled to be heard, as well 
as to have the opportunity to present evidence and file 
briefs. Finally, Superior alleges that its proposed sale to 
American Louisiana Pipe Line Company in Docket No. 
G-6067, even if approved by the Commission, will not 
commit all of its reserves in Block 14 Offshore Vermilion 
Parish, Louisiana, to American Louisiana. 


(3) Superior next contends that the Commission ignored 
the gas-supply issue raised in its petition to intervene. 
Superior points out that Trunkline’s claim of having a 
13-year gas deliverability is subject to question because of 
Trunkline’s breach of its gas purchase contracts (Superior’s 


8a 


FPC Gas Rate Schedules Nos. 1 and 3) with Superior. 
Superior states that Trunkline’s action as to these contracts 
would justify Superior’s cancellation of the contracts, sub- 
ject only to regulatory approval. Since Trunkline has 
relied upon the gas reserves committed under these con- 
tracts as a part of its total gas supply supporting its ex- 
pansion proposal, at least a substantial portion of Trunkline’s 
gas supply is in danger of being lost. According to Superior, 
the Commission’s refusal to grant Superior’s petition to 
intervene has left unanswered the question of how long 
Superior’s gas will be available to Trunkline. 


(4) The last issue raised by Superior is that Trunkline 
was willfully and deliberately refusing to abide by valid 
and effective Commission orders at the time its application 
in Docket No. CP64-114 was filed. Superior contends that 
since a finding that an applicant is willing and able to 
conform to the provisions of the Natural Gas Act and 
to the Commission’s regulations thereunder is a necessary 
element to be considered by the Commission prior to the 
issuance of a certificate, it is essential that the Commission 
make such determinations without mere reliance upon 
allegations made by Trunkline in support of the granting 
of its application. 


As to the first issue raised by Superior, that is, the ques- 
tion of Trunkline’s ability to meet its financial obligations, 
particularly its ability to pay Superior the amount of 
$2,000,000 which Trunkline allegedly owes for gas delivered 
by Superior under its Rate Schedules Nos. 1 and 3, it is 
obvious that Trunkline’s financial integrity is in no danger 
of being impaired as a result of the $9,000,000 expansion 
proposed in Docket No. CP64-114. In our order issued 
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March 30, 1964, in Trunkline Gas ‘Co., Docket No. RP64- 
19, 31 FPC__, we approved Trunkline’s proposal to re- 
duce its jurisdictional rates in the sum of approximately 
$8,600,000 by reason of the reduction in unit costs of 
operations and a $2,000,000 reduction in cost of gas purchased 
from Pan Am and Union. We: further observed that 
(31 FPC__): 


Trunkline’s rate reduction proposal has resulted from 
conferences with the Commission staff. These con- 
ferences were initiated by letter of the Executive 
Director to Trunkline on Séptember 6, 1963, as a 
consequence of the staff’s continuing supervision of 
natural gas companies and the periodic review of the 
reports filed with the Commission by such companies. 


Our staff’s continual review of the financial condition of 
the companies subject to the Commission’s jurisdiction is 


certainly adequate basis for providing us with knowledge 
from which to conclude that there ‘is no merit to Superior’s 
allegations that Trunkline’s financtal responsibility will be 
seriously impaired merely because ir has sought to embark 
upon an expansion program at a‘ cost of approximately 
$9,000,000. 


Superior’s second contention to the effect that Trunkline’s 
contracts with Pan Am and Union result in restraint of 
commerce is not a matter properly to be considered in 
this case. We have already indicated that we do not con- 
sider the reserve redetermination clauses in these contracts 
to be unusual or in restraint of trade any more than the 
many other gas sales contracts which provide that the 
purchasers will agree within limits ‘to buy gas from newly 
added wells or acreage before they seek other sources of 
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supply. But in any event this question relates to the sales 
to Trunkline which have already been certificated without 
protest by Superior and this final order cannot be col- 
laterally attacked in the pipeline expansion proceedings. 


Superior’s third contention is that some of Trunkline’s 
gas reserves are in danger of being lost because of Superior’s 
asserted legal right to cancel the contracts which Trunk- 
line has allegedly breached. But even assuming Superior 
has a contractual right to cancel its contracts with Trunk- 
line, it cannot terminate service under the Natural Gas 
Act without first seeking abandonment authority from the 
Commission pursuant to Section 7 (b) of the Act. If such 
abandonment would jeopardize Trunkline’s ability to serve 
its customers’ requirements, it clearly would not be con- 
sistent with the public convenience and necessity. 


Superior’s fourth and final ground for being permitted 
to intervene in Docket No. CP64-114 is based upon the 
allegation that Trunkline’s refusal to pay Superior the full 
Prices in effect subject to refund under the latter’s Rate 
Schedules Nos. 1 and 3 prior to our determination of its 
duty to do so demonstrated its incapacity or unwillingness 
to comply with the Natural Gas Act and the Regulations 
of the Commission adopted pursuant thereto. When we 
issued our order of March 9, 1964, in Docket Nos. RI64- 
273, et al., we ordered Trunkline to pay Superior the prices 
in effect subject to refund. Since Trunkline filed on March 
31, 1964, a report of refunds in compliance with our order 
issued March 9, 1964, and since this is the only situation, 
to our knowledge, where it has been alleged that Trunkline 
has failed to comply with the Act or the Commission’s 
Regulations, it does not appear that the Commission erred 
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finding in the order issued March 20, 1964, in Docket No. 
CP64-114 that Trunkline was able and willing to conform 
to the provisions of the Natural Gas Act and the requir- 
ments, rules, and regulations of the Commission thereunder. 


The Commission further finds: 


The assignments of error and grounds for rehearing set 
forth in the petition for rehearing filed by Superior set 
forth no new facts or principles of law which were not 
fully considered by the Commission when it adopted its 
order issued herein on March 19, 1964, or which having 
now been considered warrant any schange or modification 
in said order. i 


The Commission orders: 


The “Petition for Rehearing” of The Superior Oil Com- 
pany filed April 6, 1964, in Docket No. CP64-114 is hereby 
denied. 


By the Commission. 
(SEAL) 


Joseph H. Gutride, 
Secretary. 
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APPENDIX C 


The pertinent provisions of the Natural Gas Act of June 
21, 1938, c. 556, 52 Stat. 821; as amended by Act of Febru- 
ary 7, 1942, c. 49, 56 Stat. 83; 15 U.S.C. 717-717w, are as 
follows: 


Sec. 7. (c) No natural-gas company or person which 
will be a natural-gas company upon completion of any 
proposed construction or extension shall engage in the 
transportation or sale of natural gas, subject to the juris- 
diction of the Commission, or undertake the construction 
or extension of any facilities therefor, or acquire or operate 
any such facilities or extension thereof, unless there is 
in force with respect to such natural-gas company a cer- 
tificate of public convenience and necessity issued by the 
Commission authorizing such acts or operations: 


% 


In all other cases [except “Grandfather” situations] the 
Commission shall set the matter for hearing and shall give 
such reasonable notice of the hearing thereon to all inter- 
ested persons as in its judgment may be necessary under 
rules and regulations to be prescribed by the Commission; 
and the application shall be decided in accordance with the 
procedure provided in subsection (e) of this section and 
such certificate shall be issued or denied accordingly: 


ee 


(e) Except in the cases governed by the provisos con- 
tained in subsection (c) of this section, a certificate shall 
be issued to any qualified applicant therefor, authorizing 
the whole or any part of the operation, sale, service, con- 
struction, extension, or acquisition covered by the appli- 
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cation, if it is found that the applicant is able and willing 
properly to do the acts and to perform the service pro- 
posed and to conform to the provisions of the Act and 
the requirements, rules, and regulations of the Commission 
thereunder, and that the proposed: service, sale, operation, 
construction, extension, or acquisition, to the extent author- 
ized by the certificate, is or will be required by the present 
or future public convenience and necessity; otherwise, such 
application shall be denied. The ;}Commission shall have 
the power to attach to the issuance of the certificate and 
to the exercise of the rights granted thereunder such rea- 
sonable terms and conditions as :the public convenience 
and necessity may require. [56 Stat. 84 (1942); 15 U.S.C. 
§ 717£(e) ] 

% ; 

Sec. 15(a) * * * In any proceeding before it, the Com- 
mission in accordance with such rules and regulations as it 
may prescribe, may admit as a paity any interested State, 
State commission, municipality or any representative of 
interested consumers or security hdlders, or any competitor 
of a party to such proceeding, or any other person whose 
participation in the proceeding may be in the public in- 
terest. [52 Stat. 829 (1938); 15 U.S.C. §717n(a) J. 


Sec. 19. (2) Any person, State, municipality, or State 
commission aggrieved by an order: issued by the Commis- 
sion in a proceeding under this act to which such person, 
State, municipality, or State commission is a party may 
apply for a rehearing within thirty days after the issu- 
ance of such order. The application for rehearing shall 
set forth specifically the ground or grounds upon which 
such application is based. Upon such application the Com- 
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mission shall have power to grant or deny rehearing or to 
abrogate or modify its order without further hearing. Un- 
less the Commission acts upon the application for rehearing 
within thirty days after it is filed, such application may be 
deemed to have been denied. No proceeding to review any 
order of the Commission shall be brought by any person 
unless such person shall have made application to the Com- 
mission for a rehearing thereon. 


(b) Any party to a proceeding under this act aggrieved 
by an order issued by the Commission in such proceeding 
may obtain a review of such order in the court of 
appeals of the United States for any circuit wherein the 
natural-gas company to which the order relates is located 
or has its principal place of business, or in the United 
States Court of Appeals for the District of Columbia, by 
filing in such court, within sixty days after the order of 
the Commission upon the application for rehearing, a 
written petition praying that the order of the Commission 
be modified or set aside in whole or in part. A copy of 
such petition shall forthwith be transmitted by the clerk 
of the court to any member of the Commission and there- 
upon the Commission shall file with the court the record 
upon which the order complained of was entered, as pro- 
vided in Section 2112 of Title 28. Upon the filing of 
such petition such court shall have jurisdiction, which upon 
the filing of the record with it shall be exclusive, to affirm, 
modify, or set aside such order in whole or in part. No 
objection to the order of the Commission shall be con- 
sidered by the court unless such objection shall have been 
urged before the Commission in the application for re- 
hearing unless there is reasonable ground for failure so to do. 
The finding of the Commission as to the facts, if supported 
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by substantial evidence, shall be conclusive. * * * The judg- 
ment and decree of the court, affirming, modifying, or 
setting aside, in whole or in part, any such order of the 
Commission, shall be final, subject to review by the Su- 
preme Court of the United States upon certorari or cer- 
tification as provided in sections 346 and 347 of Title 28. 
[52 Stat. 861 (1938); 72 Stat. 947 (1958); 15 U.S.C. 
717r(b).] 
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APPENDIX D 


The pertinent provisions of the Federal Power Commis- 
sion’s Rules of Practice and Procedure are as follows: 


Sec. 1.8 INTERVENTION. 
(a) Initiation of intervention. Participation in a pro- 
ceeding as an intervener may be initiated as follows: 


* % 


(2) By order of the Commission upon petition to 
intervene. 


(b) Who may petition. A petition to intervene may be 
filed by any person claiming a right to intervene or an 
interest of such nature that intervention is necessary or 
appropriate to the administration of the statute under 
which the proceeding is brought. Such right or interest 
may be: 


(1) A right conferred by statute of the United States; 


(2) An interest which may be directly affected and 
which is not adequately represented by existing parties 
and as to which petitioners may be bound by the Com- 
mission’s action in the proceeding (the following may have 
such an interest: consumers served by the applicant, de- 
fendant, or respondent; holders of securities of the appli- 
cant, defendant, or respondent; and competitors of the 
applicant, defendant, or respondent). 


(3) Any other interest of such nature that petitioner’s 
participation may be in the public interest. 
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APPENDIX E 


The pertinent parts of the Federal Power Commission’s 
Regulations under the Natural Gas Act are as follows: 


§ 154.94 Changes in rate schedules. 


(a) No change shall be made in any rate, charge, or 
service in effect on and after June 7, 1954, for the inter- 
state transportation or sale of natural gas in interstate 
commerce subject to the jurisdiction of the Commission 
by any independent producer required to file rate schedules 
pursuant to § 154.92, without first filing a change in rates 
pursuant to section 4(d) of the Natural Gas Act and in 
accordance with this section. 

+ + + 
§ 154.102 Suspended changes in rate schedules; motions to 
make effective at end of period of suspension; procedure. 


+ * + 


(b) Unless otherwise ordered by the Commission, in- 
creased rates or charges shall be charged and collected pur- 
suant to paragraph (a) of this section and there shall be 
filed by the independent producer a surety bond, or other 
undertaking, to be approved by the Secretary, to comply 
with the provisions of paragraph (c) of this section. 
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APPENDIX F 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
L. J. O’Connor, Jr., Charles R. 
Ross, Harold C. Woodward, 
and David S. Black. 


Pan American Petroleum Corporation 
Union Oil Company of California 


Docket Nos. 
G-15438 and C164-669 
CI64-668 


DECLARATORY ORDER AND ORDER CONDITION- 
ALLY ISSUING CERTIFICATES OF PUBLIC CON- 


VENIENCE AND NECESSITY AND CONDITION- 
ALLY ACCEPTING RATE FILINGS 


(Issued March 20, 1964) 


On December 9, 1963, applications for certificates of 
public convenience and necessity were filed by Union Oil 
Company of California (Union Oil) and Pan American 
Petroleum Corporation (Pan American) in Docket Nos. 
CI64-668 and Cl64-669, respectively. 


Notice of such applications was issued under the lead 
docket, Marathon Oil Company, et al., Docket Nos. 
G-11821, e¢ al. on January 14, 1964, and published in the 
Federal Register on January 21, 1964 (29 FR 510). 


+ % % 
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The proposal of Union Oil and Pan American is con- 
tingent upon (1) the Commission’s approval thereof and 
the issuance of certificates in Docket Nos. Cl64-668 and 
CI64-669 prior to April 1, 1964, and (2) the issuance of 
a certificate to Trunkline in Docket No. CP64-114 prior 
to April 1, 1964. 


A certificate will be issued to Trunkline in Docket No. 
CP64-114 by separate order of this date. However, for the 
reasons discussed below, we cannot unconditionally ap- 
prove the Union Oil and Pan American proposal. The 
proposal is, in general, in the public interest, so we shall 
approve it conditionally and allow Pan American an op- 
portunity to comply with our condition. 
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APPENDIX G 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
L. J. O’Connor, Jr., Charles R. 
Ross, and David S. Black. 


Trunkline Gas Company 
Docket No. RI64-273 


v. 
The Superior Oil Company 


The Superior Oil Company Docket Nos. G-18168" 
(Operator), ef al. G-20435,' and G-205777 


DECLARATORY ORDER REQUIRING PAYMENT 
OF LEGALLY EFFECTIVE RATES 


(Issued March 9, 1964) 


On October 25, 1963, as supplemented on November 5, 
1963, Trunkline Gas Company (Trunkline) filed a petition 
for a declaratory order, pursuant to Section 1.7(c) of the 
Commission’s Rules of Practice and Procedure, in Docket 
No. RI64-273 requesting the Commission to determine 
that the favored-nation clauses upon which The Superior 
Oil Company (Superior) has relied in filing the proposed 

1 Consolidated with the area rate proceeding in Docket Nos. 

AR64-2, et al., by order issued November 27, 1963. 


2 Consolidated with the area rate proceeding in Docket Nos. 
AR61-2, et al., by order issued May 10, 1961, 25 FPC 942. 


21a 


increased rates involved in Docket Nos. G-18168, G-20435 
and G-20577 are contrary to the public interest and do not 
provide sufficient justification for these rates. Trunkline 
further requests that pending determination of the just and 
reasonable rates for the instant sales by Superior, it be per- 
mitted to pay Superior on the basis of the applicable in- 
creased rate ceilings set forth in our Statement of General 
Policy No. 63-1. Superior filed answers thereto on Novem- 
ber 1, 1963, and December 5, 1963, respectively. 


The dispute between Superior and Trunkline arises under 
Superior’s FPC Gas Rate Schedule No. 1, involving the 
jurisdictional sale of natural gas by Superior to Trunkline 
from the Lake Creek, Pinehurst, and Altair Fields, in 
Montgomery and Colorado Counties, Texas (Texas Rail- 
road Commission District No. 3), and under Superior’s 
FPC Gas Rate Schedule No. 3, involving the jurisdictional 


sale of natural gas to Trunkline from the Lakeside, Grand 
Lake, and Pecan Lake Fields, Cameron Parish, Louisiana 
(South Louisiana). 


The initial rate under Superior’s FPC Gas Rate Schedule 
No. 1 was 8.49758c per Mcf at 14.65 psia. Superior ten- 
dered a notice of change to a favored-nation proposed in- 
creased rate of 15.0c per Mcf at 14.65 psia, designated as 
Supplement No. 12 to Superior’s FPC Gas Rate Schedule 
No. 1, which became effective subject to refund on Sep- 
tember 9, 1959, in Docket No. G-18168. Subsequently, 
Superior tendered a further favored-nation proposed in- 
creased rate of 20.0c per Mcf at 14.65 psia. The proposed 
increased rate, designated as Supplement No. 13 to Su- 
perior’s FPC Gas Rate Schedule No. 1, was suspended and 
thereafter became effective subject to refund on May 24, 
1960, in Docket No. G-20435. 
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On December 3, 1959, Superior tendered a notice of 
change in its FPC Gas Rate Schedule No. 3. The favored- 
nation proposed increased rate, from 11.26176c per Mcf at 
15.025 psia, to 24.05c per Mcf at 15.025 psia, designated 
as Supplement No. 19 to Superior’s FPC Gas Rate Schedule 
No. 3, was suspended and thereafter became effective sub- 
ject to refund on June 9, 1960, in Docket No. G-20577. 


% % % 


In order to reduce the amounts collected, effective with 
the payment to Superior for gas delivered in September 
1963, Trunkline states it has computed its payments to 
Superior at 15.5c per Mcf at 15.025 psia under Superior’s 
FPC Gas Rate Schedule No. 3 and at 14.0c per Mcf at 
14.65 psia under Superior’s FPC Gas Rate Schedule No. 1. 


% % 


In view of the foregoing, we must deny the relief re- 
quested in Trunkline’s petition. There is also no justifica- 
tion for Trunkline’s action of computing payment for gas 
purchased from Superior under the subject rate schedule 
on the basis of a lower rate than is presently on file with 
this Commission and in effect subject to refund. Hope 
Natural Gas Company v. F.P.C., 134 F.2d 287, reversed on 
other grounds, 320 U.S. 591. We shall therefore also order 
Trunkline to discontinue this practice at once and to re- 
compute any previous improper payments. 


The Commission orders: 


(A) The relief requested in the petition for a declaratory 
order filed by Trunkline on October 25, 1963, as supple- 
mented on November 15, 1963, is denied. 
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(B) Trunkline shall, effective as of the date of issuance of 
this order, make payments for gas purchased from Superior 
under the subject rate schedules computed on the basis of 
the rates in effect, subject to refund, in Docket Nos. 
G-20435 and G-20577, unless or until such increased rates 
are changed in accordance with the provisions of the Nat- 
ural Gas Act. 


(C) Within 30 days from the date of issuance of this or- 
der, Trunkline shall recompute any previous payments it has 
made to Superior which were computed on the basis of 
lower rates than those described in paragraph (B) above, 
and shall make any additional payments to Superior that 
may be required based on such recomputation. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of respondent, the questions are: 

1. Is petitioner (a producer of natural gas) susceptible to 
aggrievement by Commission disposition of its pipeline-cus- 
tomer’s application for authority to expand its pipeline service, 
and entitled to intervene as of right in the proceeding on that 
application, by reason of: 

(a) petitioner’s status as a creditor of the pipeline or 

(b) petitioner’s assertion that the Sherman Act is 
violated because the pipeline’s agreement for future in- 
crease of its purchases of gas from another supplier might 
preclude it pro tanto from increasing its purchases from 
petitioner. 

2. If not, were the Commission’s determination that the is- 
sues tendered by. the petition to intervene were patently lacking 
in merit and its denial of intervention arbitrary or capricious? 


qt) 
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IN THE 


United States Court of Appeals 


FOR THD DISTRICT OF COLUMBIA CIRCUIT 


No. 18741 


Tue Superior Orn CoMPANY, PETITIONER 


v. 
FeperaL PowEr CoMMISSION, RESPONDENT 
TRUNKLINE Gas COMPANY, INTERVENOR 


ON A PETITION TO REVIEW AN ORDER OF THE FEDERAL 
POWER COMMISSION 


BRIEF FOR RESPONDENT FEDERAL POWER COMMISSION 


STATEMENT OF THE CASE 


Petitioner seeks review of a Federal Power Commission order 
denying its petition to intervene in Docket No. CP64-114, a 
proceeding on an application of Trunkline Gas Company for a 
certificate of public convenience and necessity under Sections 
7 (c), (d), and (e) of the Natural Gas Act (15 U.S.C. 717f (c), 
(d) and (e)). Trunkline, a wholly owned subsidiary of Pan- 
handle Eastern Pipe Line Company (R. 41), transports natural 
gas through, an interstate pipeline system and makes sales for 
resale. As such it is subject to the jurisdiction of the Federal 
Power Commission under the Natural Gas Act. On November 
20, 1963, Trunkline filed its application with the Commis- 
sion for a certificate authorizing expansion of the capacity of 
its pipeline by installation of additional compressor engines and 
further authorizing increased deliveries to Consumers Power 
Company and three smaller customers by approximately 50,000 

(1) 


, 2 


Mef per day (R. 7). The additional gas, to be drawn from 
Gulf Coast offshore reserves, was to be purchased from Pan 
American Petroleum Company and Union Oil Company of 
California, which were already selling Trunkline 167,500 Mcf 
per day from offshore reserves. They had agreed to reduce 
their charges by about 2.5 cents from 22-24.05 to 19,5-21.25 
cents per Mcf for the previously contracted as well as additional 
volumes (R. 9-11) and Trunkline proposed to reduce its own 
jurisdictional rates in the amount of over 8 million dollars an- 
nually as a result of the reduction of its purchased gas costs and 
other economies (R. 959). 

In accordance with their contract with Trunkline, Pan Amer- 
ican and Union, in December 1963, filed applications with the 
Commission for certificates of public convenience and neces- 
sity authorizing the above-mentioned additional sales and pro- 
posed reduced rates to Trunkline (Dockets Nos. G-15438, 
CI64-668, CI64-669). 

Petitioner is an independent producer and another sup- 
plier of natural gas to Trunkline from reserves in Texas and 
South Louisiana (R. 904, Br. 3-4). For reasons best known to 
itself, petitioner chose not to object to nor seek intervention 
in the certificate applications of Pan American and Union. 
There being no objections or requests for intervention,’ the 
certificates were granted on conditions not here relevant by an 
order issued March 20, 1964 (set out in Br., Appendix F, 
pp. 18a-19a). 

However, on February 10, 1964, petitioner filed a petition to 
intervene in Trunkline’s certificate application (R. 903-911). 
The petition recited that petitioner had sold and was con- 
tinuing to sell Trunkline substantial volumes of natural gas 
at rates of 24.05 cents per Mef filed with and accepted by the 
Commission, but that Trunkline, contesting the increased rates, 
was Offering to pay significantly lower rates and was in default 


2 References to petitioner's brief are indicated as “Br. —”. 
2'The Public Service Commission of New York filed a notice of inter- 
vention but withdrew it. 
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in payment of more than 2 million dollars (R. 904-905).* It 
urged the following objections to Trunkline’s application (R. 
906-910) :* 
1. The economic feasibility of the project was dubious 
[R. 906-907]. 

*A. It would produce no substantial additional 
revenue. 

“B. There was a question whether Trunkline’s 
savings in purchased gas costs, largely offset by 
reduced resale rates, were not “in fact a result of 
the cefault in payments to Superior.” 

C..Trunkline’s claim that petitioner’s rates 
placed it at a competitive disadvantage raised the 
question of economic feasibility. 

D. Petitioner was interested in seeing that 
Trunkline’s financial integrity was not impaired by 
uneconomic expansion “both because of its involun- 
tarily created debtor status and because of its inter- 
est in maintenance of service as required by public 
convenience and necessity.” 


*The amounts in default included favored nation increases filed by peti- 
tioner which were the subject of a petition filed by Trunkline October 25, 
1963 for a declaratory order determining that the favored nation clauses 
relied on were contrary to the public interest. Trunkline therein requested 
that, pending determination of Superior’s just and reasonable rates, Trunk- 
line be permitted te pay Superior on the basis of the applicable increased 
rate ceilings set forth in the Commission's Statement of General Policy 
No. 61-1 (Trunkline Gas Company v. The Superior Oil Company, Docket 
No. RI64-273; The Superior Oil Company, Dockets Nos. G-18168, G-20485, 
G-20577). Superior had been charging its filed rates subject to possible 
refunds on the basis of just and reasonable rates to be determined in pend- 
ing area rate proceedings, but Trunkline, upon filing its petition, began 
to tender payments at less than the filed rates (Br. 4-5), and Superior 
declined to accept such payments. 

By order issued March 9, 1964 (Br., Appendix G, pp. 20a-23a), the Com- 
mission denied the relief requested by Trunkline and directed Trunkline 
to pay at the filed rates. Trunkline complied with that order and paid in- 
terest for the period in which it had failed to pay at the filed rates in ac- 
cordance with a further order issued by the Commission April 15, 1964, 31 
F.P.C. —. (Petitioner claims that the amount of interest prescribed was 
inadequate and has filed a petition to review the Commission’s order, Su- 
perior Oil Co. v. F.P.C.,C.A. 5 No. 21796.) 

‘The points marked with asterisks are not now briefed and therefore pre- 
sumably abandoned. 
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2. Trunkline’s agreements with Pan American and 
Union “tends to restrain competition and commerce in 
the interstate purchase and sale of natural gas” because 
the agreements provide that, to the extent that the 
total reserves of the suppliers in a specified field are 
sufficient to meet Trunkline’s future needs, Trunkline 
will make no purchase from other producers, except for 
distress gas; petitioner had uncommitted reserves in 
that field which Trunkline’s agreements precluded it 
from purchasing. Petitioner had attempted, without 
success, to sell this gas to Trunkline to alleviate drainage 
resulting from existing Pan American and Union sales 
[R. 907-909]. 

*3. “In the light of the breach by Trunkline of its 
contracts for the purchase of gas from Superior, which 
but for regulation would justify immediate cancellation, 
it is extremely questionable as to whether reserves pre- 
viously believed to be available to Trunkline [life index- 
18 years; full availability—13 years] are in fact now 
available to it in the future” [R. 909]. 

4. Trunkline’s failure to abide by established rates 
indicates a clear unwillingness to comply with Commis- 
sion orders, rules and regulations which is contrary to 
public convenience and necessity [R. 910]. 

March 19, 1964, the Commission denied intervention R. 937- 
939), its order pointing out that the question of Trunkline’s 
default had already been decided (R. 937-938). The order 
also noted that petitioner was improperly seeking to attack 
collaterally the proposed sales by Pan American and Union 
to Trunkline which petitioner, having had notice and an oppor- 
tunity to do so, had declined to attack directly in the proceed- 
ings on the producers’ applications for certificate (R. 938). 
Finally a footnote to the order commented (ibid.): 

* * * We note that while Superior claims the con- 
tracts between Trunkline and Pan Am and Union de- 
prive Superior of the chance to sell its uncommitted 
reserves in Block 14 to Trunkline, it has in fact con- 
tracted to sell these reserves to American Louisiana 
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Pipeline Company (see motion filed May 6, 1963, in 
Docket No. G-6067 for modification of Superior’s cer- 
tificate of public convenience and necessity). We also 
note that an inspection of the contracts between Trunk- 
line and: the two producers fails to support Superior’s 
allegation that Trunkline thereby precluded itself from 
making additional purchases from other producers. 
The provision in question is merely a clause providing 
that if upon redetermination of producers’ dedicated re- 
serves more gas is found to exist under the dedicated 
acreage than originally estimated, Trunkline will pur- 
chase additional amounts to the extent it then has need 
for additional gas. The provision, however, expressly 
states that in determining Trunkline’s purchase obliga- 
tions there shall be considered not only the contracts it 
had entered into prior to the effective date of the under- 
lying contract but all other “* * * new purchase con- 
tracts and obligations entered into by * * *” Trunkline 
up to the time of such redeterminations. 

The order concluded that petitioner had shown no grounds 

justifying intervention (R. 938-939). 

Petitioner filed a timely petition for rehearing on April 6, 
1964 (R. 945-952). which was denied May 5, 1964 (R. 957-960), 
by an order which said, inter alia (R. 959-960) : 

Superior’s second contention to the effect that Trunk- 
line's contracts with Pan Am and Union result in re- 
straint of commerce is not a matter properly to be 
considered in this case. We have already indicated that 
we do not consider the reserve redetermination clauses 
in these contracts to be unusual or in restraint of trade 
any more than the many other gas sales contracts which 
provide that the purchasers will agree within limits to 
buy gas from newly added wells or acreage before they 
seek other sources of supply. But in any event this 
question relates to the sales to Trunkline which have 
already deen certificated without protest by Superior and 
this final order cannot. be collaterally attacked in the 
pipeline expansion proceedings. 

Petitioner now seeks review by this Court. 
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6 
SUMMARY OF ARGUMENT 


Petitioner was not entitled as of right to intervene. It is not 
one of the state or municipal bodies specified in the Commis- 
sion’s Rules of Practice and Procedure as eligible to intervene 
merely by filing a notice. Nor does petitioner have an economic 
interest in the outcome of petitioner’s certificate application 
making it susceptible to aggrievement within the meaning of 
Section 19(b) of the Natural Gas Act. Its status as a creditor 
gave it no such interest. And its unsupported assertion that 
Trunkline’s limited requirements contract, in common use in 
the industry, somehow violated the Sherman Act was patently 
insufficient to show a colorable interest entitling it to intervene. 

The petition thus was addressed to the Commission’s discre- 
tion. The issues tendered by the petition were, on their face, 
matters which had nothing to do with the merits of the certif- 
icate application and did not disclose any reason to delay the 
granting of an application that would save the ratepayers more 
than 8 million dollars annually. In these circumstances, the 
Commission, in an altogether reasonable exercise of discretion, 
determined that petitioner’s intervention would not be in the 
public interest. 

Petitioner did not question Trunkline’s cost and revenue fig- 
ures. Instead it sought to create a question as to the economic 
feasibility of the Trunkline proposal on the sole basis of a 
transparent non-sequitur: Trunkline, objecting to petitioner’s 
24.05¢ rate for gas being delivered from Texas and South Loui- 
siana under the existing contract between Trunkline and peti- 
tioner, and claiming that it subjected Trunkline to competitive 
disadvantage, had offered instead to pay 15.5¢ therefor; but 
under the proposal for which Trunkline sought certification it 
would be paying more than 15.5¢, to wit, 19.5¢ to Pan American 
and Union for their offshore gas; ergo, the proposal was of dubi- 
ous economic feasibility. Since Trunkline’s unchallenged fig- 
ures showed that the project was economically feasible, the 
Commission properly declined to authorize intervention for 
the purpose of investigating semantics rather than economics. 

Petitioner also sought to raise an issue as to Trunkline’s 
willingness to comply with the Act and regulations because 
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Trunkline, during the pendency of its proceeding attacking pe- 
titioner’s iavcred nation increases, had declined to pay those 
increases. But Trunkline had promptly paid the resultant 
arrears when the Commission issued its order denying the 
requested relief. And, since in many years of Trunkline’s 
operations this was the only violation charged against it, the 
Commission rea‘onably concluded that there was no serious 
question, and no necessity for a hearing, as to its willingness to 
meet its obligations under the law. 

Finally, petitioner’s antitrust allegation was nothing more 
than its ipse dixit and is without legal support. The Commis- 
sion is not required to waste time and energy conducting a 
hearing on a legally indefensible basis or to delay a rate reduc- 
tion while such a hearing runs its purposeless course. 

The statute was fully complied with both in letter and spirit. 
In accordance with Section 7 (c) and (d), notice of Trunkline’s 
application was duly published and an opportunity was af- 
forded to those eligible to intervene or to seek intervention to 
do’so. Thereafter Trunkline’s application came on for hear- 
ing under shortened procedure, the application and supporting 
exhibits were made a part of the record and, there being no 
tender of other evidence or request for cross-examination, the 
hearing was closed and the application granted. The statute 
does not require more nor does it require that petitioner, whose 
intervention was found not to be in the public interest, should 
nevertheless be permitted to intervene for the sake of explor- 
ing issues that, on their face, were without merit. 


ARGUMENT 
Introduction 


Trunkline’s application made possible a reduction in its 
rates saving its jurisdictional customers more than 8 million 
dollars per year. Absent any valid and material objection to 
or defect in the proposal there was a substantial public interest 
in granting the application promptly and making the reduced 
rates effective without undue delay. No one had objected to 
or sought to intervene in the corrolary applications of Pan 
American and. Union and no one, including the Commission 
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staff, had indicated opposition to the Trunkline application ex- 
cept petitioner. 

Unless petitioner was entitled to intervene as a matter of 
right, and, as we show below, it was not, the Commission had 
to determine whether petitioner’s interest and the issues sought 
to be raised were sufficiently substantial to warrant setting the 
case for hearing and thus withholding from the rate payers 
the benefits of this substantial decrease in rates for a consider- 
able period of time. On careful consideration of the petition 
the Commission determined that the proposed issues sought 
to be posed were insubstantial, irrelevant, or without merit 
and that petitioner had no economic interest in the outcome 
of Trunkline’s application. Accordingly, the Commission 
denied the petition to intervene. The denial of the petition 
was a reasonable exercise of the Commission’s discretion and 
is not reviewable save on the ground of arbitrariness, which is 
plainly absent here. 


I. Petitioner was not entitled as of right to intervene 


Section 15(a) of the Natural Gas Act, 15 U.S.C. 717n(a), 
provides in relevant part: 
* * * In any proceeding before it, the Commission in 
accordance with such rules and regulations as it may pre- 
scribe, may admit as a party any interested State, State 
commission, municipality or any representative of inter- 
ested consumers or security holders, or any competitor 
of a party to such proceeding, or any other person whose 
participation in the proceeding may be in the public 
interest. 
Section 1.8(a) and 1.8(b) of the Commission’s Rules of Prac- 
tice and Procedure provide: 
(a) Initiation of intervention. Participation in a 
proceeding as an intervener may be initiated as follows: 
(1) By the filing of a notice of intervention by a State 
Commission, including any regulatory body of the State 
or municipality having jurisdiction to regulate rates and 
charges for the sale of electric energy, or natural gas. as 
the case may be, to consumers within the intervening 
State or municipality. 
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(2) By order of the Commission upon petition to 
intervene. 

(b) Who may petition. A petition to intervene may 
be filed by any person claiming a right to intervene or 
an interest of such nature that intervention is necessary 
or appropriate to the administration of the statute under 
which the proceeding is brought. Such right or interest 
may be: 

(1) Aright conferred by statute of the United States; 

(2) An interest which may be directly affected and 
which is not adequately represented by existing parties 
and as to which petitioners may be bound by the Com- 
mission’s action in the proceeding (the following may 
have such an interest: consumers served by the appli- 
cant, defendant, or respondent; holders of securities of 
the applicant, defendant, or respondent; and competi- 
tors of the applicant, defendant, or respondent). 

(3) Any other interest of such nature that peti- 
tioner’s participation may be in the public interest. 

The statute is “phrased in permissive terms.” Public Serv- 
ice Commission of the State of New York v. F.P.C., 111 App. 
D.C. 153, 295 F. 2d 140, 148, certiorari denied sub nom. Shell 
Oil Co. v. Public Service Commission, 368 U.S. 948. How- 
ever, under the Commission’s Rules of Practice, a state or mu- 
nicipal regulatory body may intervene in a proceeding by filing 
& notice of intervention. Section 1.8(a)(1), Rules, supra. 
All other would-be intervenors must petition for leave. Sec- 
tion 1.8(a)(2), Rules, supra. And the granting or denial of 
their petitions rests in the discretion of the Commission, Sec- 
tion 1.8(b), Rules, supra; Memphis Light Gas & Water Divi- 
sion v. F.P.C., 100 App. D.C. 205, 243 F. 2d 628, 633; Okin 
v. S.E.C., 143 F. 2d 960, 961 (CA2), though this Court has 
held * that a petitioner whose economic interests are such that 


* However, in Memphis, supra, 243 F. 2d at 633, this Court held: “Absent 
a showing by Memphis of entitlement to intervention as of right, it was 
open to the Commission to conclude Memphis had equally failed to demon- 
strate current aggrievement calling for intervention in the exercise of its 
discretion.”, thus indicating that the determination of aggrievement lay with 
the Commission, subject to review for arbitrariness, of course. 
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it would be aggrieved, within the meaning of Section 19(b) of 
the Act, by a decision adverse to its contention, should be 
permitted to intervene. Cf. National Coal Ass'n. v. F-P.C., 
89 App. D.C. 135, 191 F. 2d 462, 467. 

Petitioner, not being a state or municipal regulatory body, 
entitled to intervention by notice, filed a petition to inter- 
vene. The Commission found that petitioner could not be 
aggrieved by a grant of Trunkline’s application within the 
meaning of the National Coal case, supra, and held that it had 
not otherwise shown that its participation would serve the pub- 
lic interest within the meaning of Section 1.8(b).* 

Petitioner asserts a two-fold basis for its claim to aggrieve- 
ment: (a) its status as a creditor and (b) Trunkline’s condi- 
tional agreement to buy certain future requirements up to a 
stated amount from Pan American and Union if the wells in- 
volved prove to have greater reserves than now estimated, thus 
precluding itself from buying such requirements from peti- 
tioner, an agreement allegedly violative of the Sherman Act.’ 

Petitioner’s creditor status—Petitioner is a creditor of 
Trunkline because its contracts permit Trunkline to pay 
for gas taken during one month on or before the 25th of 
the following month. In this it does not differ from any other 
producer. Since there is a continuous flow of gas that can- 
not, as a practical matter, be paid for as received, arrange- 
ments for limited credit are unavoidable. If, by reason of 
this creditor status, petitioner is entitled to intervene in 
Trunkline’s application, then that right is possessed not only 
by every producer-creditor but also by every other creditor. 
It is improbable and we believe wholly incredible that Congress 
intended to disseminate so widely and so indiscriminately the 
power to interfere with the Commission’s duty to administer 
its office expeditiously and, inter alia, to see to it that the 


* Petitioner recognizes this as a basic issue. It argues “anyone whose 
financial or economic interests could be directly affected by orders to be 
issued in the proceeding has a status conferred by Congress to inter- 
vene * * *” (Br. 13). 

™ Petitioner's brief does not expressly assert aggrievement by reason of 
the alleged Sherman Act violation. But its position is stated ambiguously 
and we have therefore assumed that its claim to intervention as of right 
is based at least in part thereon. 
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benefits of lowered rates be made available to consumers with- 
out needless delay. As the Court noted in United States Cane 
Sugare Refiners’ Ass’n v. McNutt, 138 F. 2d 116, 120 (C.A. 2): 
* * * The paramount need for the orderly and the 
reasonably expeditious administration of the statute 
by the official charged with the duty of making it effec- 
tive in the public interest creates at least the need of 
limitations upon the construction of the term “ad- 
versely affected” to do away with delays that other- 
wise could be brought about by persons upon whom the 
adverse effect of the regulations would at most be so 
negligible that it should be disregarded to effectuate 
the public interest the statute was designed to promote. 
And this Court, relying on the Sugar Refiners’ Ass’n case, 
observed in Memphis Light, Gas & Water Division v. F.P.C., 
supra, 243 F. 2d at 633, n. 14, involving a situation very much 
like the one at bar: 
* * * Tf Memphis on this record could be deemed en- 
titled to intervene, all city gate customers of Texas Gas 
might assert like prerogatives. It may be doubted that 
Congress contemplated any such result. * * * 
So also in National Broadcasting Co. v. F.C.C., 76 App. D.C. 
238, 182 F. 2d 545, 548, affirmed, 319 U.S. 239, this Court said: 
Presumably by the decision in the Sanders case [F.C.C. 
v. Sanders Brothers Radio Station, 309 U.S. 470] the 
Supreme Court intended that the financial injury must 
be something more than nominal or highly speculative. 
It seems not unreasonable to read the opinion as re- 
quiring by implication that there be probable injury 
of a substantial character. So much by way of limita- 
tion seems necessary to prevent vindication of the pub- 
lic interest from turning into mass appeals by the 
industry at large, with resulting hopeless clogging of 
the administrative process by judicial review. * * * 
Petitioner adds nothing to the strength of its position by 
attempting to analogize its creditor status to that of a “security 
holder” (Br. 15-16). In this reference petitioner is apparently 
seeking help from the language of Section 15(a) of the Act 
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which permits the Commission to allow intervention by “any 
representative of interested * * * security holders” in its 
discretion. Thus, even if petitioner actually were a security 
holder it would not thereby be entitled to intervene under 
the Act and the Commission’s Rules (supra, pp. 8-9) unless 
it also showed that its rights as a security holder might be 
adversely affected by the contemplated action. As a simple 
creditor, petitioner’s sole continuing interest was in payment 
of its bills for the preceding months’ deliveries of gas and peti- 
tioner did not even allege that Trunkline’s application actually 
put its collections in jeopardy. 

The Claim of Drainage of Its Gas That Would Make Pe- 
titioner Potentially Aggrieved.—Petitioner couples its allega- 
tion that Trunkline’s gas purchase contract with Pan Ameri- 
can and Union violated the antitrust laws with an assertion 
that Pan American’s and Union’s deliveries to Trunkline have 
subjected it to drainage in the past and that increased deliver- 
ies will increase the drainage. Pet. Br. Questions, No. 4; and 
pp. 24-26. It is not clear whether petitioner claims that the 
allegation of drainage gives it standing to raise the antitrust 
issue or whether petitioner seeks to raise the drainage point as 
a separate issue.* In either case, the answer is the same. 

Prior to May 6, 1963, and of course, long before November 
and December, 1963, when Trunkline, Pan American and Un- 
ion applied for certificates for the transaction here involved, 
petitioner had contracted with its customer, American Louisi- 
ana Pipeline Co., to substitute for the reserves specified in a 
contract, originally entered into July 17, 1953, the reserves 


Its allegation was: “Superior fears that the debt owed it by Trunkline 
for gas taken but not paid for since September 1963 is insecure” (R. 906). 
As noted, supra p. 2, n. 3, Trunkline promptly paid its arrearages when the 
Commission ordesed it to do so. 

* Petitioner did not include the drainage ixsue in its petition for rehearing 
and it is therefore not open on this review. Section 19(b), 15 U.S.C. 
Tlir(b); Wisconsin v. F.P.C., 373 U.S, 294, 307; Sunray Mid-Continent 
Oil Co. v. F.P.C., 364 U.S. 137, 157; F'.P.C. v. Colorado Interstate Gas Co., 
348 U.S. 492, 498-499; Panhandle Eastern Pipe Line Co. v. F-P.C., 324 U.S. 
635, 650-651 ; Street v. F.P.C., 107 App. D.C. 327, 277 F. 2d 357 ; Dayton Power 
€ Light Co. v. F.P.C., 102 App. D.C. 164, 251 F. 2d 875, 876. 


13 


that petitioner here claims are being drained.” On May 6, 
1963, petitioner applied to the Commission for a modification 
of its certificate to permit the substitution (R. 938,n.1). That 
application was pending when petitioner sought intervention 
in the Trunkline application, and was granted by Opinion No. 
437 on July 23, 1964. That sale of petitioner’s gas plainly 
would eliminate the drainage problem. 

Drainage results when gas is withdrawn from one part of a 
field and not from another. The gas tends to flow toward the 
area, where the pressure is reduced by the withdrawals.° The 
solution to petitioner’s drainage problem is to withdraw gas 
from its portion of the field from which Pan American and 
Union are withdrawing gas, thus balancing the reduction in 
pressure in the Pan American and Union areas. Having con- 
tracted to do this by its agreement with American Louisiana, 
petitioner had no drainage problem.” Accordingly, the issue 
simply did not exist. 


*In its petition for rehearing petitioner claimed that it had committed 
to American Louisiana 114 trillion cubic feet of gas from reserves that 
exceed that amount (R. 949-950). However the alleged drainage problem 
exists only in petitioner’s blocks 27 and 3% of the Block 14 Field (Br. 4). 
In September, 1964, petitioner filed with the Commission a complaint alleg- 
ing discrimination in violation of the Outer Continental Shelf Lands Act, 
§5(c), 43 U.S.C. 1834(c), by Trunkline, Pan American and Union (Docket 
No. CI65-300). In this complaint petitioner states that the total original 
recoverable reserves underlying its leases in blocks 27 and 35 amount to 
634,401,000,000 cubic feet. Since this is substantially less than the 144 
trillion cubic feet committed to American Louisiana, the drainage problem 
could readily be solved by using all of petitioner’s reserves in these blocks 
in supplying the requirements of American Louisiana. 

* See William & Meyers, Manual of Oil and Gas Terms (1957), “Drain- 
age—Migration of oil or gas in a reservoir due to a pressure reduction 
caused by production from wells bottomed in the reservoir. Local drainage 
is the movement of ofl and gas toward the well bore of a producing 
well, * * *” 

~The Commission attached conditions to the modified certificate it issned 
to petitioner, including a condition that the intial price be not more than 
18.5¢ per Mcf. However, petitioner has not made the filings required to 
satisfy the conditions. It may be, therefore, that it does not intend to accept 
the certificate or to sell gas from these reserves to American Louisiana. 
But it must be assumed that the price condition would not be different for 
any other customer. If petitioner declines to sell its gas, it cannot complain 
of drainage that it could prevent by selling. 
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Even if a drainage problem had existed, it would have been 
relevant, if at all, not to Trunkline’s application to expand, 
but to the applications of Pan American and of Union. For 
the drainage problem would not be due to Trunkline’s expansion 
but to the withdrawal of gas by Pan American and Union for de- 
livery, whether to Trunkline or any other purchaser. And 
petitioner deliberately refrained from intervening in the Pan 
American and Union applications. 

The Claimed Anti-Trust Violation —Trunkline proposed in 
its certificate application to increase its purchases from Pan 
American and Union from 167,500 to 230,000 Mef per day. It 
further agreed that if upon redetermination the quantity ar- 
rived at by dividing the redetermined reserves by 8,000 ** ex- 
ceeds the contractual daily average quantity then in effect, and 
if Trunkline should then need more gas, the contractual daily 
average quantity is to be increased either to the extent of Trunk- 
line’s need for additional gas or to one eight-thousandth of the 
redetermined reserves, whichever is less (R. 668-672, 696- 
699).2* The contracts also expressly provide “No such increases, 
however, shall ever cause Buyer’s purchase obligations under 
offshore contracts to exceed a maximum combined daily average 
quantity of 265,000 Mcf” (R. 671, 699). 

In light of this limitation, petitioner is less than accurate in 
stating, “These agreements precluded [Trunkline] from buy- 
ing from Petitioner or any other producer so long as its Sellers’ 
(Pan Am and Union) present or future reserves in said field 
can meet Trunkline’s further needs” (Br. 25). That apart, no 
more is involved than that the constant drawdown of existing 
reserves causes pipelines to continually seek new supplies, and 
a supply from a field already tapped, often offers distinct ad- 
vantages over a new purchase requiring additional investment. 


* See note 16, infra, pp. 15-16. 

* To paraphrase this in simpler terms, if Trunkline needs more gas and 
the reserves on redetermination are found to be large enough, Trunkline 
will increase its purchases from Pan American and Union up to a specified 
amount. 


Ignoring this, petitioner asserts that the provisiong for 
increasing the contractual daily average quantity, if needed, 
up to an amount derived from a ratio roughly designed to gear 
withdrawals to an exhaustion of the reserves in 20 years is 
“violative of the Sherman Act” (Br. 25). Petitioner refers to 
no provision of that Act nor to any case that sheds the slightest 
light on precisely what the alleged violation might be.* And 
petitioner’s broad-brush allegations are no more enlightening.”* 

The provision claimed by petitioner to violate some un- 
specified prohibition of the Sherman Act is common in the in- 
dustry ** and serves to assure producers that they will not be 


** Petitioner's citations in this connection (Br. 25-26), with one exception, 
go only to the general relevance of antitrust considerations, and the ex- 
ception, Lynchburg Gas Company v. F.P.C., — App. D.C. —, 336 F. 2d 942, 
is not in point. Petitioner (Br. p. 26), cites pp. 6-7 of the slip sheet opinion. 
Part II of the opinion begins at p. 6 and runs to p. 9. This part, however, 
is not the opinion of the Court since a majority of the panel (Judges 
Washington and Burger) expressly declined to concur in it. See pp. 13, 15. 
Page 6 contains the concluding paragraph of Part I of the opinion which 
holds that a buyer may be aggrieved by a tariff provision which is designed 
to restrain its freedom of action in obtaining its supply. At issue was a 
minimum commodity charge for “partial requirements” customers not re- 
quired of full requirements customers (p. 4). In the case at bar the 
purchaser is Trunkline. The only restraint imposed on it is the re- 
straint that every buyer accepts when it contracts to purchase fixed quan- 
tities or requirements from the contracting seller. 

* Petitioner seerningly does not allege that Trunkline’s earlier agreements 
to buy 167.500 Mcf per day from Pan American and Union were unlawfully 
restrictive nor that its agreements to increase its purchases to 230,000 Mcf 
per day illegally restrained competition. Presumably then, if Trunkline 
had unconditionally agreed to increase its purchases to 265,000 Mcf per 
day, that, too, would have been unexceptionable. Petitioner has proffered 
no reason for asserting that the latter agreement was unlawful because, 
instead of being unconditional, it was contingent both on Trunkline’s having 
need for that amount of gas and on the sellers’ ability to supply it. 

* See Gregg, Negotiating and Drafting Gas Purchase Contracts on Behaif 
of the Seller, 13th Annual Institute on Oil and Gas Law and Taxation 
(1962), pp. 117, 118: 

Probably the most usual form of quantity provision in current use 
obligates the buyer to take a minimum and maximum volume of gas 
daily, fixed in terms of a percentage of the seller’s reserves and delivery 
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left with uncommitted reserves in quantitites too small to be 
of interest to other pipelines and to assure pipelines of the 
availability of dependable reserves. Such a provision is not 
only lawful under the Sherman Act in enabling gas reserves to 
be sold in their entirety where they prove larger than originally 
estimated, but conforms to the policy of the Natural Gas Act 
of not permitting abandonment of service prior to depletion 
of the reserve unless the public convenience and necessity are 
found to permit such abandonment. Section 7 (b); Sun Oil 
Co. v. F.P.C., 364 U.S. 170, 174. Indeed, petitioner’s own agree- 
ment with Trunkline, filed with the Commission as petitioner’s 
Rate Schedule No. 3, binds Trunkline to purchase future needs - 
from petitioner in the same manner as Trunkline’s agreements 
with Pan American and Union bind it to purchase future 
needs from them. Article IV of petitioner’s Rate Schedule No. 
3, section (1), after requiring an annual redetermination of 
reserves, provides: 

In the event that Buyer, as of January 1, 1950, has a 
market demand or potential market demand for such 
additional quantity or part thereof, and has not at that 
time made prior commitments * to others to purchase 


capacity.* * * The minimum daily quantity is usually a million cubic 
feet of gas per day for each 7.3, 8, or 10 billion cubic feet of recoverable 
gas in the seller's reserves.” 
* * *- * * 
The original minimum amount of gas is either specified in terms of 
Mef of gas where the amount of reserves is reasonably well known 
and agreed upon in advance, or the original minimum amount of gas 
is fixed by a subsequent reserve determination. Thereafter, provision 
is made for periodic redetermination of reserves with a minimum pe- 
riod (probably one year or more) between each redetermination. 


“The significance of the 1 to 7.3 ratio is that there are 7,300 days 
in the usual contract term [20 years]. 


See also Williams, Oil and Gas Lave, Vol. 4, sec. 724.1, n. 5. 

"This “prior commitments” escape clause for the buyer is paralleled in 
Trunkline’s contracts with Pan American and Union. These provide that 
Trunkline’s obligation to buy additional needs from these sellers is subject 
to the condition that “it is determined by Buyer that its then effective 
purchase obligations, ax hereinafter defined, will not supply Buyer's needs 
for additional gas” (R. 669, 697). Actually these contracts are less re- 
strictive than petitioner's in the respect that they limit the quantity of gas 
Trunkline is required to take (265,000 Mcf ; R. 671, 699), whereas petitioner's 
contract has no quantity limitation. 
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gas for supplying such demand, Buyer at Seller’s elec- 
tion shall be obligated to purchase under the terms of 
this contract such additional quantity, or that part 
theredf, as may be necessary to satisfy or supply such 
demand. 


So also, petitioner’s contract with American Natural Gas Co. 
(predecessor to American Louisiana), filed with the Commis- 
sion as petitioner’s Rate Schedule No. 7, provides for redeter- 
mination of reserves during the first, third and fifth years of 
the contract and, if increased reserves are shown thereby, the 
buyer agrees| at the seller’s option, to increase its commitment 
to purchase »y amounts up to 400 billion, 400 billion and 200 
billion cubic feet respectively. 

We do notfsuggest that, if the antitrust allegation had sub- 
stance, petitioner’s own malefaction would make it less sub- 
stantial. do submit, however, that in light of the wide- 
spread use of the provision sought to be made suspect and 
particularly in light of petitioner’s own use of it, petitioner had 
to do more to gain entry to the case than merely utter the 
words, “Sherman Act” as though they were a magical “open 
sesame.” In light of the holdings that requirements contracts 
are not per s¢ barred by the Sherman Act,”* petitioner had the 
burden of showing in its petition that Trunkline’s agreements 
with Pan American and Union were beyond the borders of im- 
munity indicated by the cases. Cf. Pittsburgh Radio Supply 
House v. F.C.C., 69 App. D.C. 22, 98 F. 2d 303, 305-306; Na- 
tional Broadgasting Co. v. F.C.C., 76 App. D.C. 238, 182 F. 2d 
545, 557-558$ affirmed, 319 U.S. 239. Petitioner did nothing to 
sustain this Hurden. 

There is no requirement that the Commission must afford 
a hearing upon the sufficiency of an allegation that as a matter 
of law is legally insufficient. See F.C.C. v. WJR, The Good- 
will Station, 337 U.S. 265; Sun Oil Co. v. F.P.C., 256 F. 2d 
233, 240-241 (C.A. 5), certiorari denied, 358 U.S. 872. Ac- 
cordingly, the Commission was thoroughly justified in declin- 
ing to accept petitioner’s ipse dizit that the Sherman Act had 
been violated (R. 959-960). 


“See, for example, Tampa Electric Co. v. Nashville Co., 365 U.S. 320, 335. 


$ 


¢ 
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IL Denial of intervention was a reasonable exercise of the 
Commission’s discretion 


Since petitioner had no standing to intervene as of right, the 
remaining question is whether the Commission was arbitrary 
and capricious in denying petitioner leave to intervene because 
its allegations did not show any interest of such nature that 
its participation might be in the public interest under Rule 
1.8(b)(3), supra, p. 9. That the denial was a reasonable 
exercise of discretion is obvious from the transparent triviality 
of the issues tendered by petitioner. These, in addition to the 
Sherman Act question, discussed above, consisted of alleged 
doubts both as to economic feasibility and Trunkline’s willing- 
ness to comply with the Act and regulations arising from Trunk- 
line’s non-payment of petitioner’s favored-nation rate in- 


creases. 

Economic feasibility—Petitioner made no suggestion of 
error or fault in Trunkline’s estimated cost and revenue figures 
(R. 146-155) supporting economic feasibility. Instead, it 
seized upon Trunkline’s statements, in its abortive efforts to ob- 
tain a reduction in petitioner’s prices, that petitioner’s rates of 


20¢ and 24.05¢ respectively for Texas and South Louisiana gas 
placed it at acompetitive disadvantage. Petitioner couples this 
with Trunkline’s offer to purchase gas from petitioner at 14¢ 
and 15.5¢ and concludes that Trunkline’s proposal to pay 19.5¢ 
for offshore gas to Pan American and Union also would neces- 
sarily involve competitive disadvantage, which petitioner 
equates with economic nonfeasibility (Br. 4-6, 20, n. 27). 

It is clear, however, that Trunkline’s offer to pay 14¢ and 
15.5¢ for gas does not mean that any price above that makes 
its resale economically infeasible. Moreover, petitioner simply 
ignores the fact that Pan American and Union have agreed to 
reduce their prices to Trunkline for offshore gas under their 
earlier contracts and that this, together with purchases of ad- 
ditional gas, all at 19.5¢, puts Trunkline in as good a position 
as any other pipeline buying gas at the present in Southern 
Louisiana. And petitioner made no allegation that even re- 
motely challenged the showing made in Trunkline’s application 
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that the new gas purchases would be resold at a reasonable 
profit to Trunkline. 

Petitioner’s allegations raised no substantial issue as to eco- 
nomic feasibility and, on the basis of the staff’s investigation 
(R. 959) and of Trunkline’s unchallenged estimates, the Com- 
mission found that the proposal was economically feasible. 

Trunkline’s willingness to comply with the Act.—By this 
question petitioner seeks to exploit Trunkline’s resort to 
self-help to oppose petitioner’s favored-nation rate increases. 
Trunkline filed its petition for a declaratory order as to their 
contractual legality in October, 1963 (Pet. Br. 20a). That 
same month, no doubt in the hope that the Commission would 
grant relief and make it retroactive to the date of the filing 
of the petition, it began tendering payment at less than the 
filed rates (Br. 4). Wedo not undertake to defend that action. 

We shall assume here that this was contrary at least to the 
spirit of the Act and regulations. This does not mean that 
Trunkline’s conduct reflected such contumacy and defiance as 
to warrant doubts as to its qualification to be granted a certifi- 
cate of public convenience and necessity. Petitioner does not 
charge moral turpitude; besides, willingness to comply with 
the Act is not a personal or character requirement similar to 
that bearing on program content in the Communications Act. 

In any event Trunkline’s willingness to abide by the statu- 
tory and regulatory requirements is a matter so lacking in po- 
tentiality for factual development and so completely within 
the realm of the Commission’s judgment and discretion as to 
make a hearing on that question not only superfluous but an 
impediment to the prompt effectuation of the substantial rate 
reduction involted. It is sufficient to note that Trunkline has 
been in operatiqn for many years (R. 942), and that its tender of 
less than the filed rates was the only act of non-compliance with 
which it had been charged; also that, as the Commission ob- 
served, it promptly complied with the Commission’s order to 
pay the amounts due petitioner at the latter’s filed rates (R. 
960). In these circumstances, it was a patently reasonable 
exercise of the fommission’s discretion to decline to divert its 
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limited resources from pressing and important matters of sub- 
stance to a wasteful overconcentration on minutiae and to 
determine that there was no serious basis for doubting Trunk- 
line’s ability and willingness to comply with the Act and 
regulations. 


III. The hearing requirements of the act were fully complied 
with 

Section 7(c) of the Natural Gas Act, 15 U.S.C. 717f(¢) pro- 
vides in relevant part: 

* * * the Commission shall set the matter for hearing 

and shall give such reasonable notice of the hearing 

thereon to all interested persons * * * 
This the Commission did. It published notice of Trunkline’s 
application and advised that protests or petitions to intervene 
could be filed on or before February 17, 1964 (R. 899-901). 
Petitioner alone appeared in opposition and sought a hearing. 
The Commission found that intervention by petitioner would 
not be in the public interest. 

A hearing was held March 20, 1964, under Rule 1.32(b),” 
Trunkline’s application and supporting exhibits were put into 
the record and, there being no other offer of evidence, 
request for cross-examination, or opposition, the application 
was granted (R. 940-943). 

Petitioner’s argument that there was no hearing (Br. 21) 
seems to be based on the assumption that opposition is a sine 
qua non to a hearing and that if no party to the proceeding 
wishes to oppose, someone must be found to do so, even if not 
otherwise eligible to participate. The statement is its own 
refutation. It would be difficult to conceive of a more wasteful 
dissipation of the resources and energies of the Commission 
than such preoccupation with opposition for the sake of opposi- 
tion and hearing for the sake of hearing. 

Petitioner’s statement of the issue merely obscures it. Had 
petitioner wrongly been denied intervention that would have 
been improper. And had petitioner been allowed to intervene 
and then been denied a hearing, that, too, would have been 
improper. But the absence of other opposition did not, as pe- 


*¥.P.C., Rules of Practice and Procedure, 18 CFR 1.32(b) ; see Appendix, 
infra, p. 23. 
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titioner suggests, make the denial of intervention wrongful. 
In short, the Act makes no provision for devil’s advocacy and 
petitioner was not entitled to intervene simply because no one 
properly in the case, including the staff, saw any need for cross- 
examination, other testimony or evidence or, indeed, opposi- 
tion. 
CONCLUSION 

For the foregoing reasons the Commission’s denial of Supe- 
rior’s petition to intervene in the Commission proceeding on 
Trunkline’s application for certificate authority to expand serv- 
ice and reduce its rates should be fully affirmed. 

Respectfully submitted. 


Ricuarp A. SoLomon, 
General Counsel, 
Howarp E. WaHRENBROCK, 
Solicitor, 
Rosert L. Russet, 
Assistant General Counsel, 
IsraEL ConvissEr, 
Attorney, 
For respondent. 


Federal Power Commission, 
Washington, D.C., 20426. 


DEcEMBER 7; 1964. 


APPENDIX 


Section 1.82(b) of the Commission’s Rules of Practice and 
Procedure. 18 CFR 1.32(b), reads as follows: 

Noncontested proceedings. In any proceeding re- 
quired by statute to be set for hearing, the Commission 
when it appears to be in the public interest and to the 
interest of the parties to grant the relief or authority 
requested in the intial pleading, and to omit the inter- 
mediate decision procedure, may after a hearing during 
which no opposition or contest develops, forthwith dis- 
pose of the proceedings upon consideration of the plead- 
ings and other evidence filed and incorporated in the 
record; Provided, (1) the applicant or initial pleader 
requests that the intermediate decision procedure be 
omitted and waives oral hearing and opportunity for 
filing exceptions to the decision of the Commission; and 
(2) no issue of substance is raised by any request to be 
heard, protest or petition filed subsequent to publication 
in the Federal Register of the notice of the filing of 
an initial pleading and notice or order fixing date of 
hearing, which notice or order shall state that the Com- 
mission considers the proceeding a proper one for dispo- 
sition under the provisions of this section, and shall 
otherwise conform with the requirements of $1.19. Re- 
quests for the procedure provided by this section may 
be contained in the intial pleading or subsequent request 
in writing to the Commission. The decision of the Com- 
mission in such proceeding after noncontested hearing, 
will be final, subject to reconsideration by the Commis- 
sion upon application for rehearing as provided by 
statute. 
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Now comes The Superior Oil Company, Petitioner, in 
reply to Brief for Respondent Federal Power Commission 
(Com. Br.) and Brief for Intervenor Trunkline Gas Com- 
pany (Tr. Br.). 


Before consideration of the points raised by the respective 
Briefs, we deal momentarily with the fact that each of said 
Briefs, rather than seeking to support Respondent’s Orders 
on the basis therein articulated, the real issue before this 
Court,! seek to show that Respondent’s later action issuing 
the applied for certificate of public convenience and neces- 
sity was proper upon the basis of the applicant’s allegations 
and Respondent Staff’s investigation, notwithstanding that 
Petitioner had been denied the opportunity to disprove, 


1 Burlington Truck Lines, Inc. v. United States (1962), 371 U.S. 
156, 168-69. 
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rebut, or discredit such allegations or to otherwise show 
that said application was not required by present or future 
public convenience and necessity. 


Further, said Briefs would seek to rebut or discredit 
allegations of the intervention petition by developments and 
Commission orders not only subsequent to the filing of said 
intervention but even subsequent to its denial on March 19, 
1964. The lack of merit to this approach is fully disclosed 
by Petitioner’s Initial Brief (Pet. Br. Pg. 22 and the 
following decisions: Public Service Commission of the 
State of New York v. F.P.C, (1960), 109 U.S. App. D.C. 66, 
72-284 F. 2d 200, 206; National Coal Ass’n. v. F.P.C. (1951), 
89 U.S. App. D.C. 135; 191 F. 2d 462; Alston Coal Co. v. 
F.P.C. (10 Cir. 1943), 137 F. 2d 740, 741. 


Turning to the points raised in the respective opposing 
Briefs we wish first to observe that they do not seck to 


distinguish or explain the cases primarily relied on by Peti- 
tioner? and that many of the points raised have been ade- 
quately replied to in our Initial Brief and will not be here 
repeated. 


RIGHT TO INTERVENE 


Respondent (Com. Br. Pgs. 8-17) contends that Petitioner 
had no right to intervene in the proceedings below® and 


2 City of Pittsburgh v. F.P.C., 99 U.S. App. D.C. 113, 237 F. 2d 
741 and National Coal Ass’n v. F.P.C., 89 U.S. App. D.C. 135, 
191 F. 2d 462. 


3 Intervenor (Tr. Br. 14) states Petitioner did not claim a right 
to intervene in the original petition but sought intervention 
only in the public interest. This is clearly wrong. The inter- 
vention petition alleged specific matters which in themselves 
established Petitioner’s right to intervene, i.e. 


1) Creditor status related to economic feasibility and finan- 
cial stability. 
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that such was discretionary with it. Unquestionably the Act, 
See. 15(a), and Respondent’s Rules of Practice and Pro- 
ce MOOT: Section 1.8, are couched in the permissive term 


“may”. However, judicial construction is clear that parties 
with economic or financial interests which may be directly 
and adversely affected by the Commission order to be 
entered in a proceeding have a legal right to intervene 
therein and denial of such right is legal error. See Peti- 
tioner'’s Brief Pages 13-17 and most particularly National 
Coal Ass'n. v. F.P.C., supra: 


“Woe think it clear that any person who would be 
‘averioved’ by the Commission's order, such as a com- 
petitor, is also a person who has a right to intervene.” 
(Pe. 467). 


Memphis Light, Gas & Water ite v. F.P.C. (1957), 100 
U.S. App. D.C. 205, 243 F. 2d 628, cited by Respondent, 
does not support the Seas 5 oetion but is consistent 
with our contention. Memphis made no allegations to show 
a direct interest in the issues before the Commission, or 
that such interest would be affected by the order to be 
entered. This was the basis for the statement “absent a 
showing of Memphis of entitlement to intervention as of 
right, * * *” the Commission had diseretion to permit or 
refuse intervention. There is no such “absence” here, foot- 
note 3, supra. Moreover, Memphis had been granted full 
intervention in the prior pipeline certificate hearing where 


2) Unsold gas and drainage related to the supply contract 
provision precluding purchase from Superior. 


3) Contract and order violations related to willingness and 
ability to perform of the applicant. 


It concluded * * * * * The stated rights and interests of Supe- 
rior justify intervention by it under the Act.” (R. 905-910) 


Throughout the Petition it was also pointed out, conjunc- 
firely, that intervention was in the public interest. 
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“the same interest” had been fully explored and determined 
to be insufficient to establish aggrievement, 243 F. 2d at 
634. Further, Memphis was granted limited participation 
in the producer cases, and was not aggrieved by the order 
there entered because “The Commission complied, in es- 
sence, with both requests.” contained in its statements and 
briefs. The clear implication of Memphis, which recognized 
the above holding in National Coal Ass’n, supra, is that if 
it had been shown, as Petitioner here did show,* that it had 
a direct interest which might be adversely affected, it would 
have had “entitlement to intervention as of right”. 


Since the presence of an economic or financial interest 
which may be directly and adversely affected by the order 
to be entered is by the courts frequently equated to 
“agerievement”, we consider the “right” to intervene fur- 
ther below. 


PETITIONER’S AGGRIEVEMENT 

A. Creditor Status — Respondent’s Brief, Pg. 10, recog- 
nized that Petitioner claimed potential aggrievement be- 
cause of its creditor status under a long term contract and 
because of the alleged antitrust violation in Trunkline’s 
proposed supply contracts with the resulting damage from 
drainage.> 

Respondent’s argument that Petitioner’s status as a 
creditor does not give it an interest in the continuing finan- 
cial stability of a debtor justifying intervention is bottomed 


4The allegations of Petitioner have not been denied and under 
City of Pittsburgh v. F.P.C. (1956), 99 U.S. App. D.C. 113, 
237 F. 2d 741, 749: 

“Tf these claims are true, Pittsburgh has standing to 
challenge the order. * * * * But Pittsburgh’s standing must 
be taken as proven, because proof was forestalled.” (Foot- 
note omitted.) 

5 Drainage as a ground of aggrievement was included in Petition 
For Rehearing before Respondent (R. 948 and R. 949). 
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on the proposition that the same status would apply to all 
erediors. This ix true. Every ereditor, like every security 
holder, necessarily will have an interest which will be ad- 
versely affected by every expansion of a debtor that is not 
economically feasible. Every creditor extends credit, or 
enters into a long term supply agreement in the light of 
the financial structure then existing or that proposed in an 
expansion situation, Any detriment to the financial structure 
relied upon necessarily adversely affects the creditor or 
other long term contracting party. It is not necessary ina 
petition to intervene to show the extent to which a debtor’s 
financial structure may be impaired. The fact of some im- 
pairment is sufficient. The full extent of the impairment of 
financial stability and the impact of such impairment from 
a particular proposal would necessarily be a matter in issue 
in the hearing on the merits. As said in City of Pittsburgh 
v. F.P.C., supra: 


“Tf these claims are true, Pittsburgh has standing 
to challenge the order. Though rate increases would 
occur only in the future, there is nevertheless an im- 
mediate injury: the exhaustion of the Kosciusko line’s 
‘cheap expandability’. It is argued, however, that there 
has been no showing of the likelihood of future expan- 
sion of natural gas deliveries or of the effect of such 
expansion upon consumers. But Pittsburgh’s standing 
must be taken as proven, because proof was fore- 
stalled.” (Emphasis added.) 


We have pointed out above that a creditor of an applicant 
has a right to intervene when the application proposes an 
expansion which ix not economically feasible (infra. Pg. 3), 
but we wish to here respond to the “transparent triviality” 
statement, and Intervenor’s position that sinee it was not 
alleged that the expansion was in fact uneconomic its ques- 
tionableness is meaningless (Tr. Br. Pg. 18). 
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First: The details of the estimated cost and revenue 
figures could properly be examined into only in a hearing 
which Petitioner was denied. Petitioner challenged the over- 
all economies of the expansion on the basis of Trunkline’s 
assertions in a prior matter. There it sought to reduce Peti- 
tioner’s rates, which were the same as those of Pan Ameri- 
can Petroleum Corporation and Union Oil Company of Cali- 
fornia, purchasers from Trunkline in the same (Block 14) 
field. In taking such action against Petitioner, Trunkline 
said: “For more than four years such prices have put 
Trunkline at a competitive disadvantage in the development 
of its service in the markets which it serves”, for which 
reason it reduced Petitioner’s rates to 15.5¢ per MCF, which 
it asserted “will help to reduce this adverse impact on 
Trunkline and its markets”.° In the face of this position, a 
proposed expansion to cost $8,700,000.00 with new gas sup- 
ply at 19.5¢ per MCF would appear to worsen “this adverse 


6 The matter referred to is Trunkline Gas Company v. The Supe- 
rior Oil Company, F.P.C. Docket R164-273— Petition for 
Declaratory Order. This petition was filed by Trunkline 
October 25, 1963. Therein Trunkline recited the then effective 
rates of Superior for sales of gas to it, but alleged that such 
prices for more than four years had placed it at a “competitive 
disadvantage in the development of its service”, for which rea- 
son, among others, it had determined to reduce the prices pay- 
able to Superior to “help reduce this adverse impact on Trunk- 
line and its markets”. 

The Petition unequivocally stated that Trunkline concur- 
rently therewith was paying, and would thereafter pay, only at 
the reduced rates for monthly remittances due until the Com- 
mission should, by order, determine Superior’s just and reason- 
able rates. It followed that course of action. 

The Commission by “Declaratory Order Requiring Pay- 
ment of Legally Effective Rates”, issued March 9, 1964, held 
that Trunkline’s said action was “unjustified” and ordered it to 
recompute all such payments at the previously effective rates. 
Trunkline mailed checks in the amounts of such payments on 
March 30, 1964, although rehearing was pending by Superior 
on the March 9, 1964 Order which did not provide for an inter- 
est recovery by Superior. The rehearing was granted by further 
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impact on Trunkline” even though the 19.5¢ per MCF 
price meant an overall reduction in prior prices paid by 
#2,000,000.00 when the latter amount, plus $6,600,000.00 
additional was to be lost by immediate rate reduction, At 
best the adverse impact previously asserted has not been 
relieved but has been continued at a cost of $8,700,000.00. 


Second: Respondent and Intervenor (Com. Br. 19, Tr. 
Br. 20) would support the order below on the ground that 
the above challenge of the economic feasibility of the pro- 
posal raised no “substantial issue” (Com. Br. 19) or was 
“utterly meaningless” (Tr. Br. 18), because in a separate 
matter, Truniline Gas Co., Docket RP64-19, Respondent 
had approved a rate reduction of $8,600,000.00 for Inter- 
venor. We showed in our prior Brief (Pet. Br. 21) that 
resolution of issues raised in this proceeding based on 
“eonferences” with the Commission Staff, and said Staff's 
“continual review”, to which Petitioner was not a party, are 
no substitute for the public hearing required by See. 7(¢) 
and See. 7(e) of the Act. Also, that action taken by Re- 
spondent in another matter, ten (10) days later, can provide 
no proper basis for the denial of intervention order in 
this case. 


Intervenor finds this “incomprehensible” because notice 
of the rate reduction proposed, and provision for protest on 
or before March 16, 1964, was published February 28, 
1964. This is not accurate. The notice, dated February 28, 
1964, was not published until March 4, 1964, 29 F.R. 2956, 
and it provided for “comments” not protests. Of course, as 


Commission Order of April 15, 1964 which required payment of 
interest on a part of the defaulted amounts. 

On petition for, and denial of further rehearing, Superior 
sought judicial review, asking for full interest recovery. This 
matter is now pending before the United States Court of Ap- 
peals For The Fifth Circuit. The remaining amount involved 
is $33,212.67 plus interest thereon. 
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previously stated, the order for rate reduction was issued 
March 30, 1964. It is extremely doubtful that a comment filed 
in accordance with the published notice would have received 
any greater consideration than that granted the more sig- 
nificant Intervention and protest which was then on file, 
and was summarily denied. 


Respondent further claims that it is “improbable and 
wholly incredible that Congress intended to disseminate so 
widely and so indiscriminately the power to interfere with 
the Commission’s duty * * *,” ete. as to allow ereditors 
of applicants a right to intervene (Com. Br. Pg. 10). The 
Act speaks for itself: “* * * interested consumers or 
security holders, or any competitor of a party” may inter- 
vene, Sec. 15(a). This same type of argument was made 
in very nearly the same language in Associated Industries 
v. Ickes (2 Cir. 1943), 134 F. 2d 694, 707: 


“Respondents contend that Congress could not have 
intended to construe Section 6(b) to include consumers, 
because such an interpretation will open up the ‘possi- 
bilities of separate lawsuits by hundreds of thousands 
of individual consumers’ attacking Commission orders, 
with the result of impairing the effective administra- 
tion of a statute designed for the stabilization of the 
coal industry. But there are no such horrendous 
possibilities,” 


7 This type of argument seems to have been recognized by this 
Court in Memphis Light, Gas & Water Div., supra, footnote 14, 
to that decision; however, it is to be noted that based on more 
experience, the current practice of the Commission is to grant 
intervention to practically all gas distributors (city gate cus- 
tomers) in producer certificate proceedings where the field 
prices at issue, directly, or even indirectly, might affect the 
ultimate charges to them. As an illustration only see Sinclair 
Oil & Gas Company, et al., F.P.C. Docket Nos. G-16760, et al., 
Order issued June 8, 1964, F.P.C. ....... permitting inter- 
vention by United Gas Improvement, Philadelphia Gas Works 
Division, Long Island Lighting Company, and Philadelphia 
Electric Co. in some 48 separate producer certificate cases. 
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See also Virginia Petroleum Jobbers Ass'n. v. F.P.C. (1959), 
105 U.S. App. D.C. 172, 265 F. 2d 364, 367, footnote 1, 
where the Commission was held to have no right to deny 
intervention because such might prolong a proceeding or 
make it unmanageable. 


In National Coal Ass’n. v. F.P.C., supra, it was contended 
that representatives of coal miners and of railway workers 
were not “competitors” of a natural gas company and 
therefore were not within the class entitled to review. This 
contention was rejected, the Court holding: 


«* * * © The employees of competing companies, as 
much as the owners thereof, have a sufficiently direct 
relationship to the subject matter of the Commission’s 
order to be ‘aggrieved’.” 


In the light of the above decision holding “competitors” 
to include employees of a competitor within Congressional 
intent, it would seem most illogical to narrowly construe 
“security holders” used in the same phrase of the Act as 
not including ereditors. Particularly are supplier-creditors 
under long term contracts, such as Petitioner, interested 
like “security holders” in the existing and long term finan- 
cial stablility of a debtor or purchaser. 


B. Antitrust and Drainage — First, the opposing Briefs 
here contend that the issue of “drainage” is unavailble be- 
cause same was not carried forward in the Petition For 
Rehearing below (Com. Br. Pg. 12, Tr. Br. Pg. 24). 


There is and never was a separate “issue” of drainage. 
The fact of drainage, from which flows Petitioner’s eco- 
nomic interest which is aggrieved by the antitrust quality 
of Trunkline’s supply contracts, has always been a part of 
Petitioner’s contentions herein (R. 949-950). 
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Second, the matter of drainage is not moot as contended 
(Com. Br. 13). In the Matter of The Superior Oil Company, 
F.P.C. Docket No. G-6067, Superior sought by motion to 
modify a previously issued permanent certificate order. 
Said order certificated a sale to American Louisiana Pipe 
Line Company of 114 trillion cubic feet of gas to be produced 
from two onshore fields and three offshore fields in the 
Gulf of Mexico. The term of the related gas sale contract is 
measured by volumes sold, not time. The contract contem- 
plated that to the extent that the onshore field reserves 
were sufficient, the entire amount of gas to be sold there- 
under would be produced from the onshore fields. To date 
no gas under that contract has been delivered from the 
offshore fields, which were essentially to be used as “back- 
up” supplies if the onshore fields were not sufficient to ful- 
fill the whole contract. It now appears that the onshore 
fields will not alone satisfy the contract quantity. 


In an effort to alleviate the damage it was suffering by 
drainage in the Block 14 Field, Superior entered into an 
amendment of this contract which would have permitted 
Superior to substitute gas from the Block 14 Field for that 
certificated from the offshore fields. The substitution con- 
templated construction by Superior of a pipeline to shore. 
The offshore fields to be eliminated had estimated recover- 
able gas reserves of 265,000 MMCF, which, when considered 
with the reserves of the onshore fields, were sufficient to 
back up and meet the contract volumes of 11; trillion cubic 
feet. The Block 14 Field reserves at the time of the amend- 
ment were estimated to amount to 700,000 MMCF, of which 
no less than 500,000 MMCF were tested, proven, recover- 
able reserves. If this contract amendment, and substitution 
of source of supply thereunder, had been approved by the 
Commission, Superior would still have had at least 235,000 
MMCF of gas available for other sales (this would permit 
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a delivery of approximately 29,000 MMCF per day for 
22 vears if no further recoverable gas reserves were found). 


The contract amendment was conditional upon Commis- 
sion certification without other change in the terms of the 
prior certification order. Notwithstanding Petitioner’s most 
diligent efforts the Commission refused such certification 
without drastic amendment of the prior certificate. Because 
of the unsatisfactory conditions required by the Commis- 
sion for certification of the substitution proposed, the con- 
tract amendment authorizing such substitution never be- 
came effective. Thus, this substitution arrangement, if 
approved, would not have eliminated Petitioner’s drainage 
injury although it would have been reduced in scale. Since 
the substitution proposed never reached fruition, Petitioner 
has had no relief from drainage, and its entire Block 14 
Field recoverable gas reserves, now augmented in amount, 
are unsold. 


Third, Respondent found that Intervenor’s supply con- 
tracts are not unusual or in restraint of trade any more 
than other agreements to buy from newly added wells or 
acreage before seeking other supplies (Order May 5, 1964, 
Pet. Br. Pg. 9a). Respondent (Com. Br. Pgs. 14-17), seeks 
te support this contention and quotes, Pg. 16, the usual 
provision of this type from Petitioner’s Rate Schedule No. 
3. This quotation serves to illustrate the point. 


The normal provision is to buy Seller’s gas found avail- 
able on redetermination of reserves when Buyer “has not 
at that time made prior commitments”. The complained 
of provision in Trunkline’s instant supply contracts is to 
buy such additional gas found available after April 1, 
1964 if not precluded by its “then effective purchase obliga- 
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tions as hereinafter defined”, but the referred to definition 
is “Buyer’s purchase contracts entered into prior to June 
1, 1963 (Pet. Br. footnote 3, Pg. 3), NOT at the time of 
redetermination. 


To meet its obligations to these Sellers, Trunkline may 
not enter into other purchases, except for inconsequential 
distress gas, so long as the supply from Pan American 
Petroleum Corporation and Union Oil Company of Cal- 
ifornia in this field will meet their future requirements. 
This is the restraint of trade complained of. It aggrieves 
Petitioner as an adjoining leaseholder in the same field. 
Petitioner’s gas would normally offer distinct purchase ad- 
vantages to Trunkline (Com. Br. Pg. 14), and this gas for 
some years has been drained by Trunkline’s purchases. 
The above contractual limitation on other purchases must 
be considered in the light of Trunkline’s refusal to negotiate 
with Petitioner for its gas here involved at the time it was 
agreeing to further purchases from the same field from 
others. Said agreement and the attendant circumstances 
clearly raise an issue of antitrust violation which the Re- 
spondent could not properly resolve without at least inquiry 
into the underlying facts.’ 


Lastly, it is contended that the issue of aggrievement by 
reason of drainage and the antitrust quality of Trunkline’s 
supply contracts could be raised only in the producer-sup- 


8 The “full requirements” cases cited (Com. Br. Pg. 17) afford 
it no support. Tampa Electric Co. v. Nashville Coal Co. (1961), 
365 U.S. 320, 81.5. Ct. 623, points out that: 

“It may well be that in the context of antitrust legisla- 
tion protracted requirements contracts are suspect, but they 
have not been declared illegal per se.” 

And: 


“* * * * narticularized considerations of the parties’ opera- 


tions are not irrelevant.” 
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plier hearings.? We have sufficiently answered this matter 
in our prior Bricf, Pgs. 26-27, and only here reiterate that 
it was Trunkline who had refused to consider purchase of 
Petitioner’s gas while negotiating for that of others in the 
same field, the taking of which would cause additional 
drainage from Petitioner’s leases in the same field, and it 
was Trunkline who by agreement precluded itself from any 
near future purchases of other gas. 


TRUNKLINE’S WILLINGNESS AND ABILITY 
TO COMPLY WITH THE ACT 


Respondent, while not undertaking to defend Trunkline’s 
“self-help” action!® which arbitrarily reduced Petitioner’s 
rates contrary to Respondent’s prior orders, which action, 
it states, was “contrary at least to the spirit of the Act 
and regulations”, would refuse to consider this issue because 
it is lacking in “potentiality for factual development” (Com. 
Br. Pg. 19) and because “moral turpitude” was not charged. 


Intervenor asserts said action was not in violation of any 
order nor has such a finding ever been made (Tr. Br. Pgs. 
20-21). It then says in any event the matter cannot be con- 
sidered, otherwise any supplier could raise it in all future 
Trunkline cases. 


We submit that Trunkline’s unilateral action reducing 
Petitioner’s rates clearly violates Section 4(d) of the Act 
which prohibits any change in rate “by any natural-gas 


” They do not consider the holding of Respondent in Lone Star 
Gathering Company, F.P.C. Docket No. CP62-179, issued Oc- 
tober 17, 1962, 28 F.P.C. 683, denying an intervention which 
sought to raise issues of “ratable production of natural gas, 
the correlative rights of producers and proration of production 
* * * *” See also Reserve Oil and Gas Co., F.P.C. Docket 
G-4720, et al., issued April 2, 1964, .... F.P.C 

10 See footnote 6, supra. 
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company”, and Respondent’s Order of March 9, 1964, find- 
ing such action to be “unjustified” so holds.1! We might 


“es * # 


borrow Intervenor’s own words the Commission 
exercised more restraint than was warranted, under the 


circumstances” in the language of the March 9, 1964 Order. 


Even if Trunkline’s action is deemed only contrary to 
the spirit of the Act and regulations, such action clearly 
raises the issue of its qualification for a certificate of public 
convenience and necessity, which, when timely raised, should 
be explored by public hearing. 


This is a publie interest issue which Petitioner, with 
private rights involved,” raises for vindication under the 
rule of Associated Industries of New York State, Inc. v. 
Ickes (2 Cir. 1943), 134 F. 2d 694, 705: 


“Tf, then, one is a ‘person aggrieved’, he has authority 
by review proceedings under See. 6()) to vindicate the 
public interest involved in a violation of the Act by 
Respondents, even if he can show no past or threatened 
invasion of any private legally protected substantive 
interest of his own.” 


It should be a matter of primary public interest to see 
that regulated companies comply with administrative 
orders, An applicant’s ability and willingness to so comply 


11 See Tr. Br. Appendix, Py. 17a-18a, last paragraph of Findings, 
and Paragraph (B) of “Order”. 


12 Petitioner has been privately injured by having to stand the 
cost and expense of participation in the “Declaratory Order” 
hearing, footnote 6, supra, which is not yet concluded, and the 
possible loss of interest on money due it which amounts to over 
$32,000. Petitioner has a further private interest in that it is 
bound by Respondent’s orders, and is a supplier to Intervenor 
under a long term contract, Thus, it is vitally interested in 
seeing that its Buyer, subject to the same regulatory agency, 
complies with orders applicable to said Buyer. 
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is a necessary prerequisite to any certification under the 
Act. 


Of course, “willingness” if not ability, is a subjective 
matter; however, intent is found on the basis of overt acts. 
It is not necessary to explore whether Intervenor’s past 
derelictions would prevent future certification for all time. 
When at the very time one secks an application, it is acting 
contrary to the letter or spirit of the Act and regulations, 
it should be required to explain such actions and to make a 
reasonable showing of bona fide intent to refrain from such 
action in the future. 


PETITIONER’S PLEADINGS 


Based on Panhandle Eastern Pipe Line Company v. Fed- 
eral Power Commission (3 Cir, 1955), 219 F. 2d 729, and 
Cincinnati Cos & Electric Company v. Federal Power Com- 
mission (195,), 101 U.S. App. D.C. 1, 246 F. 2d 688, Inter- 
venor contends Petitioner’s pleadings here and those below 
do not allege aggrievement. They do not include a “naked 
assertion” of aggrievement, which was condemned in said 
Panhandle ease. Specific facts and matters which form the 
basis of aggrievement are alleged, footnote 3, infra. Such 
allegations show potential direct and immediate injury to 
recognized economi¢ and financial interests of Petitioner, 
and that such interests necessarily will be affected by 
Respondent’s determination of the issues inherent in the 
proceedings below. This is sufficient under City of Pitts- 
burgh, supra. 


CONCLUSION 


Wuererore, Petrrioner Respectrctty Suspmits THar 
Respondent’s Order denying Petitioner the right to inter- 
vene below should be reversed and vacated, and that Re- 
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spondent be directed to reopen and rehear the application 
on its merits with Petitioner a full party to said reopened 


proceeding. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 
In the opinion of Intervenor, the questions are: 


1. Did the Commission abuse its discretion in deny- 
ing intervention in a pipeline certificate proceeding to 
an independent producer. whose controversy with that 
pipeline was meanwhile disposed of favorably to the 
producer, and whose available gas reserves were mean- 
while certificated to another pipeline at the request of 
such producer, leaving as a basis for attempted inter- 
vention, the producer’s status as a general creditor 
during a few days each month until it receives pay- 
ment for its gas? 


2. May a petitioner which has not alleged that it is 
aggrieved, maintain a review of a Commission order 
denying it intervention in a pipeline certificate pro- 
ceeding in which its previously asserted claims had 
either become moot or were so lacking in merit as to 
permit gheir summary disposition by the Commission? 
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v. 
Feperan Power Commission, Respondent 


TRUNKLINE Gas Company, Intervenor 


On Petition to Review an Order of the Federal 
Power Commission 


BRIEF FOR INTERVENOR TRUNKLINE GAS COMPANY 


COUNTER-STATEMENT OF THE CASE 


This case involves the attempt by Superior Oil Com- 
pany (Superior) to intervene in a Federal Power Commis- 
sion certificate proceeding in which Trunkline Gas Com- 
pany (Trunkline), an interstate pipeline, proposed to in- 
crease its sales to existing utility customers so as to enable 
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Trunkline to reduce its rates to all of its customers. Trunk- 
line’s rate reductions, amounting to $8,600,000 per year, 
were based upon voluntary decreases in the cost of gas 
which Trunkline had negotiated with two of its major sup- 
pliers, and upon economies from the ‘‘cheap expansibility’’ 
of this project, as foretold by this Court in a previous 
Trunkline expansion case, Battle Creek Gas Company v. 
FPC, 281 F. 2d 42 (1960). 


The rate reduction and expansion programs had the sup- 
port of state regulatory authorities and, of course, Trunk- 
line’s utility customers all of whom would benefit there- 
from. Superior, which was not in any way involved in 
either the expansion or the rate reduction, was the only 
opponent. Since Superior had no cognizable interest in 
this proceeding and since the delay which Superior sought 
to achieve would unquestionably have destroyed the entire 
program, Trunkline opposed Superior’s intervention (R. 
919-26). By order of March 19, 1964, the Commission exer- 
cised its discretionary power to deny Superior’s inter- 
vention (R. 937-9). 


Following issuance of the certificate of public convenience 
and necessity for expansion and approval of the rate reduc- 
tion, Trunkline placed both programs in effect on April 1, 
1964. Superior then sought this review of the Commis- 
sion’s order denying the petition Superior had filed for 
leave to intervene in the certificate case. 


Trunkline is engaged in the business of purchasing, 
transporting and selling natural gas. Its facilities and 
sales for resale are subject to the jurisdiction of the Com- 
mission. Trunkline’s transmission system extends from 
Texas to the Indiana-Michigan border, supplying natural 
gas to some forty utility customers for resale in seven 
states. 


Trunkline’s major growth during the past several years 
has been to provide increased supplies to Consumers Power 
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Company (Consumers), one of the largest utilities in the 
country, serving over 600,000 customers in 440 communities 
in Michigan (R. 7). 


At the time service to Consumers was initially proposed, 
in 1958, Trunkline was obliged to contract for South Louisi- 
ana offshore gas supplies at prices of 24.05 cents and 22 
cents per Mcf, depending upon whether state taxes were 
applicable to production from the particular leases. These 
prices were the highest that Trunkline has ever paid for 
its gas, and this reserve, jointly owned by Pan American 
Petroleum Corporation and Union Oil Company of Cali- 
fornia, is the largest supply source connected to Trunkline’s 
svstem (R. 218-9). 


The Commission had issued permanent, unconditioned 
certificates at the contract prices to Pan American and 
Union for the sale of this gas to Trunkline. Trunkline Gas 
Company, et al., 21 F.P.C. 704 (1959). The New York 
Public Service Commission sought review of the producer 


rate aspects of the Commission’s order, but such review 
was dismissed on procedural grounds. New York P.S.C. v. 
FPC, 284 F. 2d 200 (D.C. Cir. 1960). 


At the time the Pan American and Union Oil sales were 
certificated at prices ranging up to 24.05 cents per Mef, 
Trunkline was purchasing substantial volumes of South 
Louisiana gas from Superior for 11.26 cent. per Mef, 
under a 1948 contract. However, on December 2, 1959, 
Superior made a filing with the Commission to raise the 
price of its existing deliveries to Trunkline to 24.05 cents 
per Mef, because of a two-party favored nations clause. 
Superior specifically designated the Pan American and 
Union Oil contracts as the basis for ‘‘triggering’’ of 
the favored nations increase, which more than doubled 
Trunkline’s cost from this source without providing any 
additional supply. The Commission permitted Superior 
to commence collecting the higher price subject to refund. 
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Shortly thereafter, the Commission issued its State- 
ment of General Policy No. 61-1, specifying a South Lou- 
isiana area price of 15.5 cents per Mef for ‘‘old’’ gas such 
as Superior’s.1. However, since no action had been taken 
in the rate proceeding involving Superior’s sales to 
Trunkline, Superior continued to collect 24.05 cents per 
Mef for this gas. 


On May 10, 1962 the Commission issued an order 
approving a Trunkline rate settlement in which Trunk- 
line agreed that when it received refunds from certain 
producers, including Superior, Trunkline would pay over 
such amounts to its pipeline and utility customers. The 
supplies from Pan American and Union Oil were not in- 
volved because Trunkline was purchasing those volumes 
under permanent, unconditioned certificates. 


During 1962 and 1963, many of the major independent 
producers, but not Superior, also entered into rate settle- 
ments, particularly with respect to the rates which they 


were collecting subject to refund.* Since Superior was un- 
willing to make any such settlement, even though most of 
the amounts being collected from Trunkline were subject 
to ultimate refund, with interest, and since Trunkline’s 
other major suppliers were permanently certificated at their 
current rate levels, a continuation of these conditions pre- 
eluded any significant reduction in operating costs.* 


During 1963, Trunkline undertook to negotiate with its 
major suppliers for reductions in gas supply costs. The 


124 F.P.C. 818. 
2 Trunkline Gas Company, 27 F.P.C. 930, 936 (1962). 
31963 Annual Report of Federal Power Commisison, p. 120. 


4Gas purchases constitute 80% of the entire operating costs of the Com- 
pany (R. 139). 
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discussions with Superior were unsuccessful,’ but in No- 
vember, 1963, Pan American and Union Oil agreed to vol- 
untary reductions of up to 2.8 cents per Mef, and committed 
to Trunkline (also at reduced prices), a portion of the deep 
gas underlying the then dedicated offshore leases (R. 
666; R. 694). 


By entering into a major contract to increase its pipe- 
line sales to Consumers (R. 93) Trunkline was able to com- 
bine the savings from reduced gas supply costs with the 
additional sayings from utilization of its cheap expansi- 
bility, so as to reduce its rates by more than $8,000,000 per 
year. And, under the “¢rolled-in rate’? principle approved 
by this Court for Trunkline’s system in the Battle Creek 
case, supra, the large rate reductions would be applicable 
to all existing as well as new sales, both to Consumers and 
to Trunkline’s forty other pipeline and utility customers. 


Pan American and Union Oil Proceedings 


Pan American and Union Oil filed their applications in 
Docket Nos. CI 64-668 and CI 64-669, involving approval 
of the new contracts which the producers had entered into 
with Trunkline. The Commission’s statutory notice, issued 
January 14, 1964, stated that: 


“The Applications in Docket Nos. CI 64-668 and 
CI 64-669 propose the dedication of the respective 
50% interests in the deep rights underlying a portion 
of the acreage presently authorized under Union Oil 
Company of California’s Rate Schedule No. 42 and 
Pan American’s Rate Schedule No. 258. Each Appli- 
cant proposes to reduce its presently certificated rate 


5In its further efforts to obtain a determination and relief regarding 
Superior’s artificially inereased price, Trunkline requested the scheduling of 
n hearing in the overall rate investigation which the Commission had in- 
stituted in 1956 against Superior, but the Commission’s order of November 
5, 1963, simply deferred the matter further. 30 F.P.C. 1208. Trunkline 
also requested a declaratory order that it could, during the interim of inaction, 
make its payments to Superior at the Commission’s area price level, but this 
relief was denicd also, on March 9, 1964, 31 F.P.C. 
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of 24.05¢ (tax inclusive) for gas subject to the Lou- 
isiana State tax and 22.0¢ for non-taxable gas to 21.25¢ 
(tax inclusive) and 19.5¢ respectively provided per- 
manent authorization is granted as requested herein.”’ 


This notice provided that protests or petitions to inter- 
vene in the two producer proceedings could be filed 
on or before February 10, 1964. Superior did not seek 
to intervene. 


However, on January 29, the Public Service Commission 
of New York filed its notice of intervention, which it sub- 
sequently withdrew on February 24, 1964. In permitting 
withdrawal by the New York Commission, the Federal 
Power Commission noted that such withdrawal ‘‘was based 
upon the circumstances involved in the particular proceed- 
ings, ie., reductions in price under previously committed 
reserves.’’® 


On March 20, 1964 the Commission issued its order 
approving the contracts between the producers and Trunk- 
line. No petition for rehearing was filed by any party. 
Thus, Pan American and Union Oil, on April 1, 1964, made 
effective their rate reductions for deliveries to Trunkline, 
amounting to some $2,000,000 Mef per vear. 


Trunkline’s Certificate Proceeding 


The proceeding in which Superior’s intervention was de- 
nied, resulting in the instant review, involved Trunkline’s 
application in Docket No CP 64-114 for a certificate of 
public convenience and necessity to construct and operate 
six new compressor engines on its transmission system, 
and to increase its sales to Consumers and other utility cus- 
tomers (R. 1-16). This application was supported by data 
extending to several hundred pages which became part of 
the formal record upon which the Commission acted. 


6 Commission order of March 20, 1964, granting the producer certificates 
and accepting producer rate reductions, which is set out in the appendix to 
this brief at page la. 
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Although !Trunkline’s application, of course, discussed 
the related proposals, it did not request authorization in 
this proceeding with respect to (1) the contracts between 
Trunkline and the two producers; or (2) Trunkline’s pro- 
posed rate reduction. On the other hand, because of the 
relationship among the three proceedings, it was obvious 
that a delay in this proceeding would destroy the contempo- 
raneous rate reductions, as well. 


On January 98, 1964, the Commission issued its statu- 
tory notice of Trunkline’s certificate application and per- 
mitted the filing of protests or petitions to intervene on or 
before February 17, 1964 (R. 899-101). Although Superior 
filed a petition seeking intervention, its allegations were 
transparently erroncous.’ Moreover, it dealt with the issues 
pending in the other proceedings in which Superior did not 
seek to intervene (R. 903-911). The Commission denied in- 
tervention, and after requesting rehearing, Superior filed 
the instant review petition. 


The Commission’s order of March 20, 1964 issued the 
certificate to Trunkline to increase its sales to utilities, 
and to construct and operate the supporting facilities, all 
of which became effective April 1, 1964 (R. 940-943). 


7 For example, Superior alleged that Trunkline was indebted to it in the 
amount of $2,000,000 (R. 907) and that ‘Superior fears that the debt owed 
it by Trunkline . . . ix insecure’? (R. 906), without troubling to point out 
that most of the amount in controversy was being retendered without prejudice 
each month, The Commission subsequently determined that Superior was 
unwarranted in rejecting the tenders, and, in any event, these are not the acts 
of one who fears for the security of a debt. Similarly, Superior alleged that 
it had ‘‘uncommitted reserves’? for sale in a given field and that Trunkline 
had not been willing to contract for such gas (R. 908); Superior failed to 
call attention to the fact that such reserves had been committed several 
months earlier, to another pipeline (R. 938). Again, the plaintive insistence 
upon a further sale to Trunkline belies the existence of ‘‘fear’’ as to the 
ability of Trunkline to meet its financial obligations. 
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Trunkline Rate Reduction Proceeding 


At the time the various applications were filed, and con- 
tinuously throughout the period in which they were being 
processed, the rates Trunkline was collecting from its util- 
ity customers were ‘‘firm’’, meaning that they were not 
the subject of any pending rate proceeding. The large rate 
reduction which Trunkline proposed, although contingent 
upon approval of the Trunkline certificate proceeding and 
the producer proceedings, was actually processed in a sepa- 
rate proceeding, Docket No. RP 64-19. The Commission’s 
notice of February 28, 1964 summarized the proposal and 
stated that ‘‘the annual decrease in rate level is approxi- 
mately $8.6 million’’. It provided that comments could be 
filed with the Commission on or before March 16, 1964. 
Superior made no filing whatever in the rate proceeding. 


On March 30, 1964, the Commission issued an order 
approving the Trunkline rate reduction and stating that no 
protests or objections had been received and that comments 
in support of the proposal had been filed by the state regu- 
latory commissions of Illinois, Indiana and Michigan. 


No petition for rehearing was filed by any party. Ac- 
cordingly, the rate reductions became effective on April 1, 
1964, at the same time as the other authorizations. 


SUMMARY OF ARGUMENT 


Superior, a producer whose sales were not in issue in 
this proceeding, was the only would-be intervenor seeking 
to oppose, and thereby to destroy, this pipeline proceeding 
involving more than 50,000 Mef per day of increased serv- 
ice and more than $8,000,000 of immediate, voluntary rate 
reductions under a program which Trunkline had developed 
through the cooperation of its two largest suppliers. 
Both in its allegations as to its qualifications for interven- 
tion, and in its assertions regarding the positions it would 
take, Superior demonstrated that its interests related ex- 
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clusively to other proceedings then pending before the 
Commission. 


The intervention petition, as well as its review peti- 
tion, are addressed to matters involving the discretion on 
the part of the Commission to grant or deny intervention. 
The Commission did not abuse its discretion in carefully 
considering Superior’s allegations and then denying in- 
tervention. Moreover, since Superior did not allege ag- 
grievement, and has actually shown that it is not aggrieved, 
its petition here should be dismissed. 


The primary emphasis of Supcerior’s allegations con- 
cerned a controversy then pending before the Commission, 
and ee from Trunkline’s request for a declaratory 
order concerning the validity of a $3,000,000 per year 
favored-nation rate increase under which Superior had al- 
ready obtained from Trunkline, nearly $10,000,000 subject 
to refund. Trunkline sought instead, to pay at the Com- 
mission’s area price level for old gas, since these 
were 1948 supplies. Thus, Superior professed interven- 
tion as a creditor whose debt was rapidly mounting and 
who was concerned over the ‘‘uneconomie expansion’’— 
referring to the fact that Trunkline would be providing 
all of its utility customers with impressive rate reductions, 
immediately upon certification of the expansion. 


It was in this context that Superior sought to question 
the economic feasibility of the program. But, the basis of 
Trunkline’s rate reductions was the $2,000,000 per year 
reduction in price for existing supplies, which two pro- 
ducers had agreed to, contingent upon this expansion, 
coupled with the major savings obtainable from the ‘‘cheap 
expansibility’’ which this Court recognized would be forth- 
coming, infaffirming Trunkline’s prior expansion certificate. 
There was, in fact, no issue as to economic feasibility. 


Moreovér, even the potential existence of such an issue 
would not, of itself confer standing for Superior to inter- 
vene. Such standing must be demonstrated first. This 
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objection was equally applicable to Superior’s assertion 
that it should be permitted to intervene for the purpose 
of demonstrating that Trunkline was disqualified from 
proceeding with its expansion and rate reduction program 
by reason of its alleged unwillingness to observe the Nat- 
ural Gas Act and regulations—a charge which the Commis- 
sion noted had never before been made against Trunkline 
(R. 960)—and, once again, related to the dispute over 
Superior’s prices. 

Thus, when the Commission made its ruling in the pro- 
ceeding in which the price and payment question was being 
resolved, and Superior received the payment ordered by the 
Commission, the issues it had sought to raise became moot. 
Its subsequent attempt to shift its grounds so as to claim 
intervention status as merely a general creditor for a few 
days each month until it received payment for its gas, does 
not justify a reversal of the Commission’s well-reasoned 
determination that Superior should not be granted inter- 
vention. 


Similarly, at the time it filed its petition to intervene, 
Superior had adjacent gas reserves which had been com- 
mitted to another pipeline company, but not yet certi- 
ficated for such use by the Commission. Superior there- 
fore attempted to challenge, in the Trunkline proceeding 
as distinguished from the pending proceeding in which pro- 
ducer sales to Trunkline were at issue—a provision in the 
producer contracts which is in general, and almost uni- 
versal, usage in the industry. Quite simply, the contractual 
requirement that the producers must dedicate their re- 
serves, including those to be developed from the same 
leases by future drilling, is matched with the pipeline’s 
obligation to purchase those limited quantities thus com- 
mitted to it, before attempting to make new purchases else- 
where, 


Far from being destructive, the contractual provision 
does no more than commit the pipeline to buy that which the 
producer has committed itself to sell, an absolute necessity 
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in the arrangement of financing for a pipeline. That 
Superior’s adjacent reserves were not yet certificated 
gave it no standing to destroy this project, for then 
Trunkline would have had no need for any additional 
gas, especially on the temporary, dump basis on which 
it presumably would be available, if at all. 


In any event, this too became moot, by reason of 
the permanent certificate which the Commission has granted 
Superior, recognizing its dedication of the adjacent reserves 
to the other pipeline. 


Finally, Superior did not, and could not show any legal 
aggrievement from this proceeding, and its review petition 
should therefore be dismissed. 


ARGUMENT 
Introduction 


Trunkline’s application in the proceeding below was an 
integral part of a unique and manifestly desirable 
series of projects to provide increased gas supplies while 
at the same time, directly conferring upon consumers 
throughout the midwest, large rate reductions voluntarily 
made by independent producers, interstate pipelines and 
distributing utilities. 


The producers, Pan American and Union Oil, agreed to 
reduce their permanently certificated rates for sales to 
Trunkline by approximately $2,000,000 per year,*® and to 
provide increased volumes, also at the reduced rates. 
Trunkline, in turn, proposed to expand its transmission 
system in order to sell additional quantities of gas to con- 
sumers Power Company and others (R. 899), using the pro- 
ducer rate reductions, cheap expansibility and other econo- 
mies to reduce its own rates to its utility customers by some 
$8,600,000 per year.® 


8 Commission order of March 30, 1964, in Docket No. RP 64-19, set forth 
in the appendix to this brief at page 8a. 


9 Footnote 8, above. 
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Trunkline’s reductions immediately provided lower rates 
to its forty customers, including two interstate pipeline 
companies, Panhandle Eastern Pipe Line Company and 
Mississippi River Transmission Corporation, which to- 
gether supply gas to more than one hundred utilities, all 
of which also received substantial rate reductions result- 
ing from the Trunkline project.%° The direct benefit to the 
consumers is exemplified by the fact that Trunkline’s util- 
ity customer, Consumers Power Company then reduced its 
rates by $1,700,000 per year on the basis of this chain of 
reductions from the two producers and the pipelines.” 


It was readily apparent to any would-be intervenor that 
its interference with either the producer or pipeline 
rate and certificate proceedings would destroy the entire 
project. Indeed, the New York Public Service Commission, 
an indefatigable participant in Federal Power Commission 
matters, after having intervened in the producer phase, then 
withdrew its intervention, specifically referring to the ‘‘im- 
pressive reductions.’’** This left Superior Oil Company 
as the only would-be intervenor. 


At the time Superior’s intervention petition was filed, 
it was quite generally dissatisfied with Trunkline’s ac- 
tions taken in conjunction with a then unresolved dec- 
laratory order proceeding and, indeed, its attempted 
intervention was actually premised upon that controversy 
(R. 903-911). 


The Commission made its ruling on March 9, 1964 
in the declaratory order proceeding, while the intervention 


10 Footnote 8, above. See also, Commission order of March 30, 1964 in 
the Panhandle rate reduction matter, Docket RP 64-18, and Commission order 
of August 7, 1964 in the Mississippi River Transmission matter, Docket 
RP 61-21. 


11 Trunkline is lodging with the Clerk « copy of the Michigan Public Service 
Commission’s order of May 7, 1964, in Case No. U-1616, ‘‘In the Matter of 
the Application of Consumers Power Company for Authority to Reduce its 
Rates for the Sale of Natural Gas.’’ 


12 See Commission order of March 20, 1964 in Docket Nos. CI 64-668 et al, 
set forth in the appendix at page 3a. 
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order in this review was not acted upon until March 19, 
1964. Thus, by the time the Commission considered Su- 
perior’s petition to intervene in the instant proceeding, even 
the asserted purposes for such intervention had vanished. 


Without conceding that Superior was entitled to inter- 
vention while the controversy was still pending, there 
ean be no substantial question but that the resolution of 
the controversy in Superior’s favor eliminated any pos- 
sible basis for forcing the Commisison to make Superior 
a party in this proceeding. 


The Commission was neither arbitrary nor unreasonable 
in denying such intervention. Moreover, since Superior 
has not even alleged aggrievement here, and could not sub- 
stantiate such an allegation in any event, this review pro- 
ceeding should be dismissed. 


lL THE COMMISSION WAS FULLY JUSTIFIED IN DENYING 
INTERVENTION TO SUPERIOR IN THIS PROCEEDING 

Although Superior was a party to the declaratory order 
proceeding which was then ripe for decision, it undertook 
to carry that controversy over into this expansion and 
rate reduction program. Moreover, except for its frivolous 
allegation concerning Trunkline’s ‘‘financial integrity’’— 
which involved the amounts at issue in the declaratory order 
proceeding—Superior’s allegations could have been raised, 
if at all, only in the producer proceedings in which it made 
no attempt to intervene. 


We shall demonstrate, however, that Superior’s alle- 
gations were not proper or adequate grounds for inter- 
vention in any event, and the Commission would have been 
fully justified in denying intervention in each proceeding, 
had it been sought. We do so without retreating in any 
way fiom our firm position that questions concerning pro- 
ducer contracts and sales could not properly have consti- 
tuted grounds for intervention in the pipeline rate and cer- 
tificate pro zeedings. 
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The intervention requirements applicable to Federal 
Power Commission matters are set forth in Section 
15(a) of the Natural Gas Act, 15 U.S.C. 717r(a), and Sec- 
tion 1.8 of the Commission’s Regulations, 18 C.F.R. § 1.8, 
portions of which are set out in Superior’s brief. In filing 
its petition for leave to intervene, Superior did not claim 
the status of a competitor, representative of interested 
consumers or security holders, nor any other category 
specified as being entitled to intervention. Instead, Su- 
perior suggested that its intervention would be in the pub- 
lic interest, seeking to invoke the Commission’s discretion 
(R. 910). 


Moreover, in its review petition, Superior’s five specified 
points to which this review must be limited, are all ex- 
pressly conditioned by the following restriction (p. 8) : 


‘<TII. Grounds For Review. The Commission abused 
its discretion in holding that the public interest 
will not be served by Petitioner’s participation 
herein, and that Petitioner’s interests as alleged 
will not be directly affected by final order to be 
entered in said proceeding ... In so determining 
Respondent particularly erred in here holding:’’ 


Thus, it is apparent that Superior’s complaints relate 
to the Commission’s exercise of discretion, and it must 


demonstrate that denial of its intervention was so arbi- 
trary as to constitute a clear abuse. Consideration of this 
question can be facilitated by separately analyzing the 
allegations made by Superior which the Commission found 
to be inadequate for intervention. 


First, however, it should be noted that the Commission 
did not rely—nor do we—upon the fact that the grant 
of intervention would, under the most optimistic view, 
have delayed indefinitely millions of dollars of rate 


18 Superior has never challenged the fact that its intervention petition was 
addressed solely to the Commission’s discretion, as suown in Trunklinc’s 
answer and objection to the request for intervention (R. 920-921). 
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reductions, and as a practical matter, it would have de- 
stroyed the entire project. Rather, we point to these harsh 
consequences which were readily apparent from the outset, 
so as to underline the fact that such action would have 
been withheld by any reasonable participant unless it 
genuinely had the most compelling reasons for interven- 
tion. It is certainly proper to inquire as to the nature of 
Superior’s assigned reasons for seeking intervention in 
view of the consequences which would surely have followed. 
These reasens were: 


1, Superior’s ‘‘fear’’? as to Trunkline’s financial ability 
to pay for gas purchased from Superior (R. 906), even 
though Trunkline has assets amounting to $288,000,000 in- 
cluding the cash equivalent of $16,000,000 (R. 138). 


2. Inconsistently with the above, Superior’s concern that 
Trunkline might not increase through new contracts, its 
purchases from Superior by reason of its commitments to 
the other two producers (R. 908), even though such commit- 
ments are customary and necessary in the industry (R. 
938). 


3. Again, inconsistently with the foregoing, Superior’s 
apprehension that Trunkline might have inadequate gas 
reserves to supply its customers (R. 909), coupled with 
representations that it would like to supplement Trunk- 
line’s offshore reserves (R. 908), offset by the fact that this 
gas had already been dedicated by Superior to another pipe- 
line company (R. 938). 


4, Finally, that Trunkline’s expansion and rate reduc- 
tions should be denied because of doubts as to whether 
Trunkline will comply with Commission orders and regula- 
tions (R. 910). 


These points, upon which Superior’s claims were based, 
can be readily disposed of. 


16 
A. Superior’s Allegations Regarding Its Status as a Creditor 


Superior’s petition to intervene, in February, 1964, placed 
primary emphasis upon its contention that the dispute 
involved in the then pending declaratory order proceeding 
and Superior’s related refusal to accept Trunkline’s checks 
(R. 922) had ereated a ‘‘debt’’ enabling Superior to inter- 
vene in the expansion proceeding so as to protect its ‘‘se- 
curity’? (R. 906). This, of course, was quite inaccurate, 
especially since Superior was then holding more than 
$9,500,000 which it had collected from Trunkline subject 
to refund (R. 922).™* 


In any event, this basie ground for seeking intervention 
was wiped out when the Commission, again postponing 
the rate determination as requested by Superior, required 
Trunkline to revert to payments at the ‘‘suspect’’ price 
level.*> Trunkline made the payments, disposing of the 
matter except for Superior’s quibble concerning $30,000 in 
interest. In its application for rehearing, preceding this 


review, Superior was unwilling to abandon the point be- 
cause of its pending request for reconsideration as to in- 
terest due (R. 947). However, that matter was disposed 
of, and Superior has seen fit to seek court review in the 
Fifth Cireuit regarding the minor amount of interest.’® 


Thus, for purposes of this review, this is a moot point. 
Hunt Oil Company v. FPC, 306 F. 2d 359 (5th Cir. 1962). 
Indeed, since the Commission had made its declaratory 
order even before acting on Superior’s intervention in this 
case, and Trunkline paid in accordance with the Commission 


14 Through what is evidently a slip, Superior actually described its status 
as an ‘‘involuntarily created debtor’’ (R. 907), although this is much closer 
to the truth, as the amount potentially refundable to Trunkline now exceeds 
$10,000,000 and is increasing monthly. 


15 The Commission’s order of March 9, 1964, appears in the appendix to 
this brief, at page 14a. 


16 Superior Oil Company v. FPC, 5th Cir., No. 21796. 
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order, the principal ground upon which Superior sought 
review was mooted before it could become on issue.” 


Recognizing its hopeless position, Superior then at- 
tempted to shift its grounds. In its review petition, it 
asserted for the first time (by way of footnote) that 
it should have been permitted to intervene as a general 
creditor (Pet. fn. 5), because Trunkline’s payments are 
made in the month following receipt of the gas. This com- 
plies exactly with the billing provisions of the contract, 
which are universal in the industry. This does not supply 
standing to oppose an expansion program. 


Since the point concerning the status of an involuntary 
creditor is moot, and the contention regarding general 
creditors was not raised before the Commission, Superior 
is barred under Section 19(b) of the Natural Gas Act. 
FPC v. Colorado Interstate Gas Company, 348 U.S. 492 
(1955), Street v. FPC, 107 App. D.C. 327, 277 F. 2d 357 
(1960). 


In any event, this Court has pointed out the very real 
distinction between those who are entitled to intervene as 
of right and those who are entitled to intervention at the 
discretion of the Commission. National Coal Ass’n v. FPC, 
89 App. D.C. 135, 191 F. 2d 462 (1951). Superior had no 
basis to claim an absolute right to intervention, and it is 
clearly not an abuse of discretion to deny intervention to 
one who might claim simply as a general creditor. Inter- 
vention was properly denied. Memphis Light, Gas & Water 
Division v. FPC, 100 App. D.C. 205, 243 F. 2d 628 (1957). 


1. Economic Feasibility of Trunkline’s Expansion 


Contrary to Superior’s statement, the Commission did 
not hold that economic feasibility is an ‘‘immaterial issue”’ 
in this expansion proceeding (Br. 10). But, economic 


17 Under the facts, it was misleading for the Statement of Questions Pre- 
sented in Superior’s brief to preface its points with the unqualified assertion 
that Trunkline’s ‘‘ payments for gas previously delivered have been defaulted’’. 
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feasibility is an issue which can be raised only by a 
party having standing to intervene. Superior argues the 
converse—that assertion of doubt as to economic feasibility 
confers standing to intervene. Clearly, this is not the law. 
Interstate Broadcasting Company v. F.C.C., 108 App. D.C. 
263, 280 F. 2d 626 (1960). 


Moreover, there is nothing in Superior’s allegations 
from which even a hint of potential injury to it could be 
gleaned. It merely observes that it is ‘‘possible’’ that it 
could be faced with financial harm if Trunkline were to 
conduct an uneconomic expansion, and if it were so uneco- 
nomic as to impair Trunkline’s financial integrity (Br. 20). 
This observation is utterly meaningless, since Superior 
does not even allege that this is such an expansion. 


And, in any event, this Court held, in Cincinnati Gas ¢ 
Electric Company v. FPC, 101 App. D.C. 1, 246 F. 2d 688 
(1957) that: 


‘““A petitioner’s aggrievement must be present and 
immediate, or at least must be demonstrably a looming 
unavoidable threat. It must be ‘‘immediately pres- 
sing’.’’ 


Surely, this test was not met, nor even approached by 
Superior’s ambivalent remarks concerning ‘‘financial in- 
tegrity.’? Nor did the claim which Superior asserted in 
seeking intervention (R. 906): 


“In the light of the competition disadvantage which 
Trunkline contends it has been subjected to, Su- 
perior questions the feasibility of this proposed 
expansion of purchase and sale by Trunkline, which 
apparently will produce no substantial additional rev- 
ey and is to be financed wholly by funds on hand’’ 
(sie 


If Superior was referring to the fact that Trunkline is 
dissatisfied with Superior’s artificially high priced gas, it 
should be noted that the new supply is priced some 20% 
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below Superior’s price of 24.05 cents, and that the pro- 
gram involves a further direct saving of $2,000,000 per 
year in price reductions from Pan American and Union 
Oil. 


Moreover, to the extent the remarks in Superior’s in- 
tervention petition had reference to the large rate re- 
duction being effected by Trunkline in conjunction with this 
program, that would not signal an ‘‘uneconomic expan- 
sion,’ but just the contrary. Indeed, Trunkline’s program 
fully confirms the expectation voiced by this Court in the 
Battle Creek case, supra, when it stated: 


“The facilities involved in these applications will 
provide ‘cheap expansibility’ to Trunkline, permitting 
future expansions to be made by relatively inexpensive 
increases in pumping facilities and partial looping at 
a fraction of what the further expanded capacity would 
otherwise cost.’’ 


Of course, Trunkline filed as part of its application 


in this proceeding, detailed data concerning revenue, ex- 
penses, income, cash flow, securities, gas supplies, markets, 
flow diagrams, tax computations and feasibility studies 
(R. 40-846), all of which were readily available to the 
public, including Superior if it had chosen to examine 
them.” 


18Sce footnote 8 to this brief. Here, and in its brief (fn. 27), Superior 
refers to Trunkline’s efforts to negotiate a reduction in the high prices it 
is paying Superior, placing Trunkline at a competitive disadvantage. Superior 
appears not to understand that the present markets are secured by long-term 
contracts, and that is the growth where the principal competition exists. 
United States v. El Paso Natural Gas Company, 84 S. Ct. 1044, 1049 (1964), 
in which the Supreme Court stated: ‘‘This is not a field where merchants 
are in a continuous daily struggle to hold old customers and to win new ones 
over from their rivals... The competition then is for the new increments 
of demand that may emerge with an expanding population and with an ex- 
panding industrial or houschold use of gas.”’ 


19 The filing of this voluminous data is required by Part 157 of the Com- 
mission’s Regulations, which were complied with by Trunkline in its present 


application, 
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Superior is also well aware of the fact that the $8,600,000 
rate reduction stemming from this program was handled 
in accordance with the Commission’s procedures which 
provide for public notice and afford opportunity for par- 
ticipation by interested parties—including, inevitably, the 
Commission’s staff. Such notice was given to the public 
by order of February 28, 1964 in Docket RP 64-19. It de- 
scribes the amount and nature of the rate reduction; states 
that copies of the material were served by Trunkline on 
all of its customers and their state commissions—and 
provides for protests on or before March 16, 1964. 


In light of these facts, it is incomprehensible that Su- 
perior should represent to this Court that this was handled 
on an “‘ex parte’’ basis (Br. 10; 11; Statement of Ques- 
tions) or in a ‘‘Star Chamber’’ (Br. 21). Moreover, since 
the Notice was published three weeks before denial of 
Superior’s intervention, rather than ten days after, as 
alleged (Br. 21), Superior had ample opportunity to pro- 
test. This, of course, raises a question as to the bona fides 
of its statements, then and now, regarding what has been 
portrayed as ‘‘fear”’ and ‘‘insecurity’’ over the possibility 
that Trunkline’s rate reduction would make its expansion 
‘‘yneconomic’’, 


Superior’s default in that regard assumes added signifi- 
cance when consideration is given to the fact that it is 
the only one, then and now, professing concern that this 
program impairs Trunkline’s ‘‘financial integrity.”’ 


2. Trunkline’s Willingness and Ability to Perform 


Superior has repeatedly argued that Trunkline’s actions 
in a rate dispute between the parties were improper, but 
it has never undertaken to demonstrate how this would 
confer intervention status upon Superior in this expansion 
proceeding. Moreover, contrary to Superior’s naked asser- 
tions, there has not been any violation by Trunkline of any 
statute, regulation, rule or order, nor has such a finding 
ever been made. 


21 


It is true that after numerous other efforts failed,” 
Trunkline initiated its declaratory order proceeding. The 
payments at the area price level rather than at the favored 
nation, subject-to-refund level, were not in violation of any 
order. So far as the contract (rate schedule) is concerned, 
Superior recognizes no obligation to observe the prescribed 
level. Indeed, it proposes to sell the gas adjacent to the 
Pan American and Union Oil reserves at the same 2.5 cent 
discount from contract price which it has afforded Amer- 
ican Louisiana during the three year interval in which 
Superior has invoked its contract provisions rigidly against 
Trunkline. 


The only order which has directed any action on Trunk- 
line’s part is the one issued March 9, 1964 in Docket 
RI 64-273, prior to the denial of Superior’s intervention 
in this proceeding. And, as the Commission has empha- 
sized, Trunkline complied fully with that order (R. 906). 


Thus, Superior’s financial interest in collecting the huge 


amounts from Trunkline subject to refund,” has been fully 
restored in the proceeding in which it was an issue. Under 
these circumstances, the point is moot and could not be- 
come an issue even at the behest of a proper intervenor. 


20 This is not the time for an exposition of all the factors surrounding 
the overnight doubling of the price in this large contract which had been a 
non-arms-length transaction between Superior and a predecessor group then 
in control of Trunkline. As a result, Superior has now collected some 
$10,000,000 from Trunkline subject to refund, and this amount is inercasing 
at the rate of $3,000,000 per year. It is already the largest contingent 
collection by a porducer in the history of the industry, with which Superior 
is radically out of step. 


21 Commission action accelerating the availability of the refunds would not 
only have been ‘‘entirely appropriate, but in the best tradition of effective 
administrative practice.’? FPC v. Tennessee Gax Transmission Company, 371 
U.S. 145, 155 (1962). This could readily have been accomplished because 
Trunkline has heretofore voluntarily agreed to pay over to its customers the 
full amount of the refunds recovered from Superior. And, as the Supreme 
Court observed in the Tennessee Case, too extensive a delay in refunding makes 
the refunds themselves ‘‘somewhat illusory.’’ 
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If this were not so—if Superior’s theory were to be 
adopted by the Commission—subsequent allegations as to 
the same past ‘‘default’’ would permit Superior, and pre- 
sumably any other supplier whether affected or not, to 
intervene in all future Trunkline cases in which the finding 
under Section 7(e) is required to be made. 


In any event, as a matter of substance, Superior’s pro- 
fessions of concern over the question of noncompliance 
are more feigned than real. For it is safe to assume that, 
if granted intervention, Superior could not demand a find- 
ing of noncompliance against Trunkline without at the 
same time jeopardizing Trunkline’s certificate covering the 
facilities through which Superior’s own gas is delivered, 
since that certificate states: 

“*(F) This certificate is not transferable and shall 
be effective only so long as Trunkline continues the 
operations hereby authorized in accordance with the 
provisions of the Natural Gas Act, and the Commis- 


sion’s rules, regulations and orders issued thereunder.’’ 
(9 F.P.C. 721, 739). 


Moreover, it would indeed be ironical if Trunkline’s un- 
successful efforts to secure reductions in Superior’s rates 
were somehow to be turned into a device for depriving 
millions of consumers of the rate reduction benefits which 
Trunkline has been successful in obtaining for them, from 
Pan American, Union Oil, and its own expansion. 


B. Superior’s Allegations Regarding Its Status as a Producer 


Superior has included among its diverse allegations, 
the utterly unsubstantiated charge that the producer con- 
tracts which Trunkline has entered into with Pan American 
and Union Oil ‘‘tend to’’ restrain commerce by precluding 
Trunkline from purchasing gas to meet the same needs, 
elsewhere. Of course, that is a characteristic of every gas 
supply contract. Otherwise, the producer would be dedicat- 
ing the unknown reserves underlying its leases, and with- 
drawing them from possible sale to others, without any 
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commitment that the pipeline to which they are dedicated 
would actually purchase and deplete them at the contem- 
plated pace.” 


The only way in which this could be avoided would be to 
eliminate the dedication feature of the contract, and with 
it, the pipeline’s obligation to purchase at any specified 
volumetric level. Such arrangements, extremely few in 
number, are known as dump contracts. They arise when 
the reserve is actually dedicated to another pipeline, but 
surplus or ‘‘dump’’ gas remains, from time to time, and 
in varying quantities, depending upon the wishes of the 
original purchasing pipeline which has what is known as a 
‘‘prior call’’ on the gas.” 


Since Superior here seeks to impugn the ‘‘dedicated 
gas’? arrangement which is in general, almost universal, 
use in the industry (Br. 25), it should not have been too 
surprising to find this attack coupled with vague sugges- 
tions that Superior has unspecified quantities of gas avail- 


able in the general area (R. 908). The ‘‘proffer’’ is neces- 
sarily vague, because this is dump gas, which has hereto- 
fore been dedicated to another pipeline. Thus, if the Pan 
American and Union Oil contracts could be eviscerated, 
some of this dump gas might (or might not) be made avail- 
able, on a “‘leftover’’ basis, from time to time. 


Of course, Superior did not initially disclose the prior 
dedication of this gas, and indeed, its petition to intervene 
was completely silent as to the existence of its prior con- 
tract. Thus, the Commission was left to ferret out the 
basis upon which Superior sought intervention. In its 
order denying intervention, the Commission exercised more 
restraint than was warranted, under the circumstances, in 


22 Pipelines are required both by the Commission and by business necessity 
to obtain dedication of large volumes of reserves which may be produced 
in later years, thereby protecting the heavy investment in the pipeline’s 
immovable transmission facilities. 


23 Such reserves are given no weight in determining the adequacy of gas 
supply for pipeline expansion purposes. 
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calling attention to the fact that Superior’s application 
to dedicate this gas, in its entirety, to American Louisiana 
Pipe Line Company, was actually pending before the Com- 
mission in Docket G-6067 (R. 938). 


Of this, there can be no doubt. The Commission’s 
notice in Docket G-6067, which had been issued June 18, 
1963, stated: 


“¢Movant [Superior] states that the new leases con- 
sisting of 4,490 acres have approximately 500,000 
MMef of proven reserves as compared to the original 
dedicated leases consisting of 37,500 acres with 
approximately 265,000 MMcf of proven reserves. 
Movant further states that during the unusually severe 
past winter season Movant experienced difficulty in 
supplying from its onshore reserves the volumes con- 
templated and that the purchaser, American Louisiana 
Pipe Line Company (Am-La), was hard pressed _ to 
meet the increased demands of its customers during 
this period.”’ 


The possibility, speculative at best, that any significant 
portion of these same reserves could be freely and 
legitimately committed to Trunkline became moot when, 
on July 23, 1964, the Commission issued its Opinion No. 
437, fully certificating this gas for sale by Superior to 
American Louisiana. 


This eliminates the so-called ‘‘drainage”’ problem which 
was not cognizable in any event, because not raised on re- 
hearing. FPC v. Colorado Interstate Gas Company, 
supra. And, as for the alleged ‘tendency’? upon which 
Superior’s antitrust allegation was based, the Commission 
quite properly noted the relationship of this to the ‘‘drain- 
age’’ problem which had been resolved, and also to the 
‘many other gas sales contracts which provide that the 
purchasers will agree within limits to buy gas from newly 
added wells, or acreage before they seek other sources of 
supply’’ (R. 959). 


Finally, it is so obvious that both the criticism of the 
provisions of the producer contracts and the drainage 
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‘tissue’? were not factors upon which intervention could be 
enforced in the pipeline certificate proceeding—as distin- 
guished from the producer proceeding in which Superior 
did not seek to intervene—that the Commission’s action 
would have been manifestly proper in any event. Michigan 
Consolidated Gas Company v. FPC, 108 App. D.C. 371, 
282 F. 2d 854, at 858 (1960).* 


II. THE REVIEW PROCEEDING SHOULD BE DISMISSED BE- 
CAUSE SUPERIOR CANNOT SHOW AGGRIEVEMENT 


As noted above, Superior has not alleged that it is 
aggrieved by the Commission’s order denying intervention, 
nor the proceeding which it involved. Accordingly, its 
review petition should be dismissed. 


Both in its pleadings below, and also in this Court, its 
allegations constitute mere naked assertions, which are 
not enough. Panhandle Eastern Pipe Line Company v. 
FPC, 219 F. 2d 729, 731 (3rd Cir. 1955). Moreover, even 
the exposition of the situation does not contain factual 
material to support legal aggrievement. Panhandle East- 
ern Pipe Line Company v. FPC, supra; Cincinnati Gas & 
Electric Co. v. FPC, supra. 


Any possible interests which Superior might have 
claimed were related to other proceedings in which it 
either was a party, or in which it did not seek interven- 
tion. Under either circumstance, it can show no aggrieve- 
ment from this order. Memphis, Gas & Water Division v. 
FPC, 243 F. 2d 628 (D.C. Cir, 1957). Its petition should be 
dismissed. 


24 Superior concedes that since it did not intervene in the producer pro- 
ceedings, it could not attack the Commission orders issued there, ‘collaterally 
or otherwise’’ (Br. 27). Because those orders found that public convenience 
and necessity requires the sales to Trunkline under these identical contract 
provisions, Superior’s contention here is barred. In the cited Michigan Con- 
solidated case, this Court held that even the consolidation of the two cer- 
tificate proceedings does not avoid the necessity for demonstrating a cognizable 
interest in each. It upheld the Commission’s denial of intervention in one 
of the proceedings to a gas company which was the principal party in the 
other, And, as here, one was contingent upon the outcome of the other. 
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CONCLUSION 


For the foregoing reasons, Superior’s position to review 
the order denying intervention below should be dismissed. 
If not dismissed for want of aggrievement, it should be 
denied, and the Commission’s actions affirmed. 


Respectfully submitted, 


Raymonp N. S#HIBLEY 
Patterson, Belknap & Farmer 
1120 Connecticut Avenue, N. W. 
Washington 36, D. C. 


G. R. Repprne 
Baker & Daniels 
810 Fletcher Trust Building 
Indianapolis 4, Indiana 
Attorneys for Intervenor, 
Trunkline Gas Company 
December 7, 1964 
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APPENDIX A 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
L. J. O’Connor, Jr., Charles R. Ross, Harold C. Wood- 
ward, and David 8. Black. 

Docket Nos. 


Pan American Petroleum Corporation G-15438 and 
C164-669 
Union Oil Company of California CI64-668 


Declaratory Order and Order Conditionally Issuing Certificates 
of Public Convenience and Necessity and Conditionally 
Accepting Rate Filings 


(Issued March 20, 1964) 


On December 9, 1963, applications for certificates of 


public convenience and necessity were filed by Union Oil 
Company of California (Union Oil) and Pan American 
Petroleum Corporation (Pan American) in Docket Nos. 
CI64-668 and CI64-669, respectively. 


Notice of such applications was issued under the lead 
docket, Marathon Oil Company, et al., Docket Nos. G-11821, 
et al. on January 14, 1964, and published in the Federal 
Register on January 21, 1964 (29 FR 510). 


Each applicant requests authorization to sell gas to 
Trunkline Gas Company (Trunkline) from a portion of 
undedicated ‘‘deep’’ rights underlying their respective 50 
percent leasehold interests in Block 26 Offshore Vermilion 
Parish, Louisiana, at an initial price of 19.5¢ per Mef. 
Other elements of the proposal which affect sales hereto- 
fore permanently certificated (Trunkline Gas Company, 
Opinion No. 321, 21 FPC 704 (1959)) include the following: 
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(1) Reduction of Pan American’s effective rate of 22¢ 
per Mef plus 2.05¢ per Mef tax reimbursement,’ to 


19.5¢ per Mef, plus 1.75¢ per Mef tax reimbursement 
for gas sold from the ‘‘shallow’’ rights underlying its 
100 percent leasehold interest in Block 14 and 15 and 
its 50 percent interest in a small portion of Block 27. 
(2) Reduction of Pan Ameriecan’s effective rate of 
22¢ per Mef to 19.5¢ per Mef for gas sold from the 
‘‘shallow”’ rights underlying its 50 percent interest 
in Block 26, deemed to be located in the Federal 
domain. 


(3) Reduction of Union Oil’s effective rate of 22¢ per 
Mef to 19.5¢ per Mef for gas sold from the ‘‘shallow’’ 


rights underlying its 50 percent interest in Block 26.3 


Both applicants further propose to amend the contracts 
covering the previously certificated sales and have the 
terms of such contracts, as amended, apply to the sales in 
Docket Nos. CI64-668 and C164-669. The amendments 


will: 


(1) Replace periodic price increases of 2.0¢ per Mef 
every 4 years with periodic increases of 1.0¢ per Mef 
every 4 years, the first to be due on January 1, 1968. 
(2) Replace annual take-or-pay-for-volume provisions 
based on an average daily contract quantity of 1 Mef 
for every 8,000 Mef of the underlying reserves with 
specific take-or-pay-for-volume provisions. 


1 The tax reimbursement of 2.05¢ per Mef is being collected subject to re- 
fund in Docket No. G-20288 duc to questionable interpretation of the tax 
reimbursement provisions of the contract. Pan American does not herein pro- 
pose to settle the Docket No. G-20288 refund matters, 


2 See discussion of the petition for declaratory order, infra. 


$The presently effective rate for gas sold from Union Oil’s ‘‘shallow’’ 
rights underlying its 50% interest in Block 27 is 20.625¢ per Mcf. See order 
of June 24, 1963, in Union Texas Petroleum, et al., Docket Nos. G-13221, 
et al., 29 FPC 1279, approving Union Oil’s settlement in that proceeding. 
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(3) Provide for adjustments in the rates to conform 
to the area rate or rates ultimately determined in 
Area Rate Proceeding, AR61-2. 


On January 29, 1964, the Public Service Commission of 
New York (New York) filed a notice of intervention in 
Docket Nos. C164-668 and CI64-669. However, on Feb- 
ruary 24, 1964, New York withdrew its intervention stating 
that such withdrawal was based upon the circumstances 
involved in the particular proceedings, i.e., reductions in 
price under previously committed reserves. New York 
states that the proposals here are sui generis and that the 
initial prices proposed ‘‘. . . would be deemed by us to be 
unwarrantedly out of line in virtually every other context.’’ 


The proposal of Union Oil and Pan American is con- 
tingent upon (1) the Commission’s approval thereof and 
the issuance of certificates in Docket Nos. C164-668 and 
C164-669 prior to April 1, 1964, and (2) the issuance of a 
certificate to Trunkline in Docket No. CP64-114 prior to 


April 1, 1964. 


A certificate will be issued to Trunkline in Docket No. 
CP64-114 by separate order of this date. However, for 
the reasons discussed below, we cannot unconditionally 
approve the Union Oil and Pan American Proposal. The 
proposal is, in general, in the public interest, so we shall 
approve it conditionally and allow Pan American an oppor- 
tunity to comply with our condition. 


The reason that we cannot unconditionally approve the 
proposal is that we are of the view that Pan American has 
no certificate authority to make the sales from the ‘‘shal- 
low’’ rights underlying Block 27. We shall therefore con- 
dition our approval of the proposal and our issuance of 
certificates upon the filing by Pan American of an applica- 
tion for a certificate of public convenience and necessity 
for authorization to make the sales from the ‘‘shallow”’ 
rights underlying its leasehold interest in Block 27. 


. * * * * * * * 
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The Block 27 reserves constitute a relatively small part 
of the reserves involved in the overall transaction (Pan 
American’s and Union Oil’s leasehold interests in Block 27 
are limited to 320 acres). Problems concerning this aspect 
should not be allowed to defeat the whole proposal, when 
these problems can be cured by acceptable conditions. We 
shall therefore approve the proposal conditioned upon 
Pan American’s filing an application for a certificate of 
public convenience and necessity for authorization to make 
its share of the sales from the ‘‘shallow”’ rights in Block 27. 


* * * * * * * * * * 


Pan American will also be required to file a Rate Sched- 
ule consistent with this order for the Block 27 sale. 
The Commission finds: 


(1) Union Oil Company of California and Pan American 
Petroleum Corporation are natural-gas companies within 
the meaning of the Natural Gas Act, and are engaged in 
the sale of natural gas in interstate commerce for resale 
for ultimate public consumption, subject to the jurisdiction 
of the Commission. 


(2) The proposed sale of natural gas are subject to the 
jurisdiction of the Commission, and such sales, together 
with the construction and operation of any facilities sub- 
ject to the jurisdiction of the Commission necessary there- 
for, are subject to the requirements of subsections (c) and 
(e) of Section 7 of the Natural Gas Act. 


(3) Each of the applicants herein is able and willing 
properly to do the acts and to perform the services pro- 
posed, and to conform to the provisions of the Natural 
Gas Act and the requirements, rules and regulations of the 
Commission thereunder. 


(4) The proposed sales, together with the construction 
and operation of any facilities subject to the jurisdiction 
of the Commission and necessary therefor, are required 
by the public convenience and necessity and are in the 
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public interest upon the conditions set forth below, and 
certificates should be issued as ordered below. 


(5) The conditions attached to the certificates herein 
issued are required by the public convenience and necessity. 


(6) The Petition for Declaratory Order filed by Pan 
American on January 29, 1964, in Docket No. G-15438 
should be granted. 


The Commission orders: 


(A) Certificates of public convenience and necessity are 
hereby issued to Union Oil Company of California and Pan 
American Petroleum Corporation in Docket Nos. CI64-668 
and CI64-669 upon the conditions set forth herein for the 
sales of natural gas in interstate commerce for resale as 
proposed and for the construction and operation of any 
facilities subject to the jurisdiction of the Commission 
necessary therefor, as more fully described in the applica- 
tions herein. 


(B) The certificates issued by paragraph (A) above, are 
granted upon the express conditions that Union Oil com- 
plies fully with the terms of the contract amendment dated 
November 14, 1963, referred to in paragraphs (H) and (I) 
below and that Pan American complies fully with the 
terms of the contract amendment dated November 18, 1963, 
referred to in paragraphs (H) and (I) below, except inso- 
far as said Pan American Amendment applies to sales 
from the ‘‘shallow’’ rights of Block 27. 


(C) The certificates issued by paragraph (A) above, are 
granted upon the further express condition that Pan 
American complies with ordering paragraphs (D) and (E) 
below. 

(D) Prior to April 1, 1964, Pan American shall file with 
the Commission in accordance with Section 7 of the Natural 
Gas Act and the Commission’s rules and regulations, an 
application for a certificate of public convenience and neces- 
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sity for authorization to make the sales of natural gas in 
interstate commerce from the property described in what 
has been identified as Supplement No. 2 of its Rate Sched- 
ule No. 258; such application shall provide the same terms 
as the settlement proposal of Union Oil in Docket No. 
CI62-806 (except as to refunds) as amended by Supple- 
ment No. 5 to Union Oil’s Rate Schedule No. 61 (Amend- 
ment of November 14, 1963) and shall provide that Pan 
American agrees to refund to Trunkline all amounts above 
21.25¢ per Mef collected from the date of initial delivery 
from Block 27 through March 31, 1963, and all amounts 
above 20.625¢ per Mef collected since that date, together 
with interest on all amounts to be refunded computed at 
a rate of 7 percent per annum to accrue through December 
31, 1963. 


(E) Prior to April 1, 1964, Pan American shall file a 
rate schedule for its Block 27 ‘‘shallow’’ sale consistent 
with the requirements of paragraph (D) above. 


(F) The grant of the certificates herein shall not be con- 
strued as a waiver of the requirements of Section 4 of the 
Natural Gas Act, or Part 154 of the Regulations there- 
under; Provided, however, that the notice provisions of 
parts 154.92 (b) and 154.94 (b) and the detailed submittal 
requirements of Part 154.94 (f) are hereby waived insofar 
as they apply to the filing of rate schedule supplements as 
required by this order and the proposal of Union Oil and 
Pan American herein. 


(G) The grant of certificates herein is without prejudice 
to any findings or orders which have been or may here- 
after be made by the Commission in any proceedings now 
pending or hereafter instituted by or against the appli- 
eants, particularly any proceeding under Section 5 of the 
Natural Gas Act and is without prejudice to claims or 
contentions which may be made by the Commission, appli- 
cants, the Commission staff, or any affected party herein 
in any other proceeding. 
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(H) Upon compliance with the terms of this order, the 
following are accepted for the filing effective April 1, 1964: 


Supplement 
Rate Schedule No. No. Description 


Ee 

Pan American 258 Amendment of 11/18/63 

Pan American 258 4 Notice of rate change 
(except as it applies to 
Block 27) 

Union Oil 42 3 Amendment of 11/14/63 

Union Oil 42 4 Notice of Rate change 

Union Oil 61 5 Amendment of 11/14/63 


(I) Upon compliance with the terms of this order, the 
following are accepted for filing effective April 1, 1964, or 
on the dates of initial deliveries thereunder, whichever are 
later: 


Supplement 
Rate Schedule No. No. Description 


Contract of 6/26/58 
Pan American 338 Amendment of 11/18/63 
Union Oil 85 Contract of 6/17/58 


Pan American 338 - 
1 
Union Oil 85 1 Amendment of 11/14/63 


(J) The petition for declaratory order filed on January 
29, 1964, by Pan American in Docket No. G-15438 is hereby 
granted and it is hereby declared that Pan American has 
no authorization under Section 7 of the Natural Gas Act 
to make sales of natural gas for resale in interstate com- 
merce from its ‘‘shallow’’ rights in Block 27, offshore 
Vermillion Parish, Louisiana. 


By the Commission. 


(SEAL) Joserx H. Gurring, 
Secretary. 
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APPENDIX B 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman ; L. J. 
O’Connor, Jr., Charles R. Ross, Harold C. Woodward, 
and David S. Black. 


Trunkline Gas Company Docket No. RP64-19 


Order Accepting Revised Tariff Sheets for Filing and 
Approving Proposal to Further Reduce Rates 


(Issued March 30, 1964) 


Trunkline Gas Company (Trunkline) on February 26, 
1964, tendered for filing certain revised tariff sheets to its 
FPC Gas Tariff, Original Volume No. 11 The proposed 
change in rates would make effective on April 1, 1964, a 
reduction in Trunkline’s jurisdictional rates in the sum of 


approximately $8,600,000 annually, based upon its opera- 
tions for the twelve months ended September 30, 1963, sub- 
ject to certain conditions. The filing of the proposed rates, 
which we have docketed as shown above, also includes a 
proposal to make further rate reductions subject to addi- 
tional terms and contingencies summarized in part below: 


The proposed change in rates reflects a reduction of 
approximately $6 million in Trunkline’s cost of service 
arising primarily from its expansion project under Docket 
No. CP64-1142 Also included are an approximately $2 


1 Original Sheets Nos. 9-AE, 9-AF, 9-AG; Second Revised Shects Nos. 5-A, 
9-P, 9-R; Third Revised Sheets Nos. 6-C, 9-D, 9-F, 22; Fourth Revised Sheets 
Nos. 6-B, 9-G; Fifth Revised Shects Nos. 6-A, 7; and Sixth Revised Sheets 
Nos. 1, 4, and 9. 


2 Trunkline’s expansion proposal has been approved and authorized by order 
issued March 20, 1964, in Docket No. CP64-114. 
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million reduction in the cost of gas purchased from two 
independent producers,’ and approximately $600,000 reduc- 
tion in federal income tax allowance to reflect the recent 
reduction in the tax rate for corporations from 52 percent 
to 50 percent. 


Trunkline’s rate reduction proposal has resulted from 
conferences with the Commission staff. These conferences 
were initiated by letter of the Executive Director to Trunk 
line on September 6, 1963, as a consequence of the staff’s 
continuing supervision of natural gas companies and the 
periodic review of the reports filed with the Commission 
by such companies. 


The proposal is summarized in part as follows: 


(1) Effective April 1, 1964, Trunkline’s jurisdictional 
rates will be reduced to the levels set forth in Ap- 
pendix A hereto. 


(2) Trunkline will reflect the principles specified in the 
Commission’s Opinion No. 417 issued on February 

3, 1964, in Alabama-Tennessee Natural Gas Com- 
pany, Docket No. 5471, et al., 31 FPC ...., by filing 
revised tariff sheets, to take effect on October 1, 

1965, reducing the level of the rates specified in its 
proposal. If, however, Trunkline does not claim 
liberalized depreciation tax deductions in its 1964 
Federal income tax return, its obligation hereunder 

to reduce rates as of October 1, 1965, shall not en- 
compass liberalized depreciation tax savings for the 
twelve-months period ending October 1, 1965. How- 

ever, the filing of reduced rates to give effect to the 
deduction of the accumulated balances in Account No. 

3 Trunkline’s amended agreements with Union Oil Company of California 
and Pan American Petroleum Corporation, respectively, providing for reduced 
rates for gas produced from Block 14 Field, in southern Louisiana, and pro- 
posed to become effective April 1, 1964, subject to conditions specified 


therein, have been accepted for filing by our order issued March 20, 1964 
in Pan American Petroleum Corporation, et al., Docket Nos. G-15438, et al. 
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282, as also prescribed by Opinion No. 417, shall not 
be contingent upon Trunkline’s current utilization of 
liberalized depreciation. Trunkline’s proposal also 
affords the company the option of deferring the 
aforementioned rate reductions until twenty days 
after the date of final court affirmance of Opinion 
No. 417, with respect to both the flow-through of the 
tax savings and the reduction of the rate base ele- 
ments of the decision in Opinion No. 417. However, 
upon such affirmance, Trunkline’s obligation, as pro- 
vided above, to reduce its rates (including the making 
of refunds as applicable) shall be effective as of Octo- 
ber 1, 1965. The proposed agreement also contains 
specific provisions directed toward the contingency 
that after electing not to use liberalized depreciation 
in 1964, Panhandle resumes its use in 1965. 


Trunkline’s existing obligation to pass on gas sup- 
plier refunds applicable to gas purchased on and 


after March 1, 1960, relating to specific gas supplier 
proceedings, (Appendix B hereto), as provided in 
the Stipulation and Agreement dated April 19, 1962, 
approved by the Commission order issued May 10, 
1962, in Docket Nos. G-12884 et al., is continued dur- 
ing the term of the new agreement. Additionally, 
with respect to gas purchased on and after April 1, 
1964, Trunkline assumes the obligation to pass on the 
jurisdictional portion of any gas supplier refunds 
ordered by the Commission in the gas supplier pro- 
ceedings specifically listed in Appendix C hereto, 
which have been initiated subsequent to the date of 
the Stipulation and Agreement in Docket No. G- 
12884, et al. proceedings. In addition to increased 
rate proceedings, such additional proceedings in- 
clude temporary certificate proceedings and certifi- 
cate proceedings subject to remand on judicial 
review.‘ 
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(4) During the period in which the rates provided for 
in the subject agreement remain in effect, Trunkline 
is obligated to reduce its rates to reflect the reduc- 
tion in the rates of its gas suppliers subject to pro- 
ceedings specifically listed, (Appendix D hereto) in- 
cluding both those subject to the Stipulation and 
Agreement in Docket No. G-12884, e¢ al., and those 
additional proceedings subject to refund flow-through 
obligations as stated in the next preceding para- 
graph. The amount of the reductions shall equal 
the reductions in Trunkline’s cost of purchased gas 
computed on a weighted average basis for the 12- 
months’ periods preceding such supplier rate reduc- 
tions and which result in cost reductions below the 
level of 18.3 cents per Mef, all as more specifically 
prescribed in the subject proposal.‘ 


The proposed reduced rates shall not become effec- 
tive unless: 


(a) the Commission shall have entered a final, non- 
appealable order, approving and making the 
proposal effective April 1, 1964; 


(b) The Commission shall have granted certificates, 
by final, nonappealable orders, to Union Oil in 
Dockets Nos. CI-64-668 and C1I64-669, respec- 
tively, and shall have accepted for filing the re- 
sp etive rate reduction tariff revisions proposed 
by the two producers in said docketed proceed- 
ings, effective as of April 1, 1964; and 


(c) The Commission, on or before April 1, 1964, shall 
have granted a certificate to Trunkline in Docket 
No. CP64-114 without conditions or modifica- 


4 The rates of both Panhandle Eastern Pipe Line Company and Mississippi 
River Transmission Corporation, Trunkline’s only pipeline resale customers, 
are currently subject to the obligation to flow-through and reflect Trunkline’s 
refunds and rate reductions, 
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tions other than those to which Trunkline shall 
have agreed upon such date. 


(6) The Commission is requested to waive compliance 
by Trunkline with the requirements of the Commis- 
sion’s general rules and regulations, particularly 
Part 154 thereof, to the extent necessary to effec- 
tuate all of the provisions of the proposal. 


Neither Trunkline, the Staff, nor any other person 
shall be bound or prejudiced by any ratemaking 
principle, or any method of cost of service deter- 
mination, or any allocation underlying or supposed 
to underlie any of the rates or any of the refunds 
provided for herein. 


No protests or objections to Trunkline’s proposed re- 
duced rates have been received. Comments upon Trunk- 
line’s reduced rate proposal have been received from the 
Illinois Commerce Commission, the Public Service Com- 
mission of Indiana, and the Publie Service Commission of 
Michigan. In general, all of these comments support our 
acceptance of Trunkline’s reduced rates for filing effective 
on April 1, 1964, as proposed. 


The Commission finds: 


(1) Good cause exists for waiving the requirements of 
Section 154 of the Commission’s Regulations under the 
Natural Gas Act in order that the revised tariff sheets 
specific above may become effective on April 1, 1964, as 
hereinafter ordered. 


(2) The proposed revised tariff sheets, the rate reduc- 
tions therein contained and Trunkline’s agreement to fur- 
ther reduce its rates as provided in the proposal, are 
proper and in the public interest in carrying out the provi- 
sions of the Natural Gas Act, and should be accepted for 
filmg and made effective as hereinafter provided and 
ordered. 
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The Commisison Orders: 


(A) The provisions of Section 154 of the Commission’s 
Regulations under the Natural Gas Act are hereby waived 
subject to the terms and conditions of this order and of the 
rate reduction proposal. 


(B) The revised tariff sheets specifically described 
hereinabove are accepted for filing to become effective on 
April 1, 1964, and Trunkline’s agreement filed on Febru- 
ary 26, 1964, is approved and made effective as proposed 
therein, subject to the terms and conditions of this order. 


(C) Trunkline shall comply with each of the provisions 
of the rate reduction proposal relating to future refunds 
and rate reductions. 


(D) Within Twenty (20) days of making refunds in 
accordance with paragraph (C) herein, Trunkline shall re- 
port to the Commission, in writing and under oath, the 
amount of the refund made to each customer, showing 
separately the amount of principal and interest so paid to- 
gether with a computation showing the manner in which 
such refund was determined, and shall serve a copy of such 
report upon each customer receiving a refund. 


(E) This order is without prejudice to any findings or 
orders which have been made or may hereafter be made 
by the Commission and is without prejudice to any claims 
or contentions which may be made by the Commission, 
Trunkline Gas Company, the Commission staff, or any 
other party affected by this order, in any proceedings now 
pending or hereafter instituted by or against Trunkline 
Gas Company or any other persons or parties affected by 
this order. 


By the Commission. Commissioner Ross dissenting. 


(SEAL) JoserH H. GuTRIDE, 
Secretary. 


[Appendices Deleted] 
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APPENDIX C 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; L. J. 
O’Connor, Jr., Charles R. Ross, and David S. Black. 


Trunkline Gas Company Docket No. R164-273 
v. 
The Superior Oil Company 
The Superior Oil Company Docket Nos. G-18168" 
(Operator), e¢ al. G-30435,? and 
G-20577? 


Declaratory Order Requireing Payment of Legally 
Effective Rates 


(Issued March 9, 1964) 


On October 25, 1963, as supplemented on November 5, 
1963, Trunkline Gas Company (Trunkline) filed a petition 


for a declaratory order, pursuant to Section 1.7(¢) of the 
Commission’s Rules of Practice and Procedure, in Docket 
No. RI64-273 requesting the Commission to determine that 
the favored-nation clauses upon which The Superior Oil 
Company (Superior) has relied in filing the proposed in- 
creased rates involved in Docket Nos. G-18168, G-20435 and 
G-20577 are contrary to the public interest and do not pro- 
vide sufficient justification for these rates. Trunkline fur- 
ther requests that pending determination of the just and 
reasonable rates for the instant sale by Superior, it be 
permitted to pay Superior on the basis of the applicable 
increased rate ceiling set forth in our Statement of Gen- 
eral Policy No. 61-1. Superior filed answers thereto on 
November 1, 1963, and December 5, 1963, respectively. 


1 Consolidated with the area rate proceeding in Docket Nos. AR64-2, et al., 
by order issued November 27, 1963. 


2 Consolidated with the area rate proceeding in Docket Nos. AR61-2, et al., 
by order issued May 10, 1961, 25 FPC 942, 


The dispute between Superior and Trunkline arises 
under Superior’s FPC Gas Rate Schedule No. 1, involving 
the jurisdictional sale of national gas by Superior to 
Trunkline from the Lake Creek, Pinehurst, and Altair 
Fields, in Montgomery and Colorado Counties, Texas 
(Texas Railroad Commission District No. 3), and under 
Superior’s FPC Gas Rate Schedule No. 3, involving the 
jurisdictional sale of natural gas to Trunkline from the 
Lakeside, Grand Lake, and Pecan Lake Fields, Cameron 
Parish, Louisiana (South Louisiana). 


The initial rate under Superior’s FPC Gas Rate Sched- 
ule No. 1 was 8.49758¢ per Mef at 14.65 psia. Superior 
tendered a notice of change to a favored-nation proposed 
increased rate of 15.0¢ per Mef at 14.65 psia, designated as 
Supplement No. 12 to Superior’s FPC Gas Rate Schedule 
No. 1, which became effective subject to refund on Sep- 
tember 9, 1959, in Docket No. G-18168. Subsequently, 
Superior tendered a further favored-nation proposed in- 
creased rate of 20.0¢ per Mef at 14.65 psia. The proposed 
increased rate, designated as Supplement No. 13 to Su- 
perior’s FPC Gas Rate Schedule No. 1, was suspended and 
thereafter became effective subject to refund on May 24, 
1960, in Docket No. G-20435. 


On December 3, 1959, Superior tendereed a notice of 
change in its FPC Gas Rate Schedule No. 3. The favored- 
nation proposed increased rate, from 11.2617¢ per Mef at 
15.025 psia, to 24.05¢ per Mcf at 15.025 psia, designated as 
Supplement No. 19 to Superior’s FPC Gas Rate Schedule 
No. 3, was suspended and thereafter became effective sub- 
ject to refund on June 9, 1960, in Docket No. G-20577. 

In support of its petitoin, Trunkline contends that fav- 
ored-nation provisions are contrary to the public interest, 
and are an artificial reason for Superior’s rate increases, 
constituting insufficient justification for the increased rates 
involved here. Trunkline also asserts that there was a 
lack of arms-length bargaining with respect to the con- 
tracts with Superior, claiming that there was affiliation be- 


16a 


tween the two parties at the time of execution of the con- 
tracts. Trunkline further states that Superior has col- 
lected large sums subject to refund over the periods the 
increased rates have been in effect. In order to reduce 
the amounts collected, effective with the payment to Su- 
perior for gas delivered in September 1963, Trunkline 
states it has computed its payments to Superior at 15.5¢ 
per Mef at 15.025 psia under Superior’s FPC Gas Rate 
Schedule No. 3 and at 14.0¢ per Mef at 14.65 psia under 
Superior’s FPC Gas Rate Schedule No. 1. 


In the Pure Oil case, Opinion No. 341, 25 FPC 383, 
affirmed 299 F. 2a 370 (7th Circuit, 1962), we rejected the 
contention that favored-nation clauses should be stricken 
from rate schedules on file with the Commission.* The 
Supreme Court in Wisconsin v. F.P.C. 373 U.S. 294, re- 
jected a similar argument by California with respect to 
spiral escalations. The Court stated (373 U.S. at 304): 


Further, we see no merit in California’s contention. 


It is true that the Commission has announced prospec- 
tively that it would not accept for filing contracts con- 
taining such clauses,’ but it would have been quite a 
different matter for the Commission to have declared 
that past rate increases were ineffective simply be- 
cause they were based on spiral provisions. The effect 
of a contract clause of this type, of course, is only to 
permit the producer to resort to the filing provisions 
of §4(d) of the Act. If the increase is challenged, the 
producer must still establish its lawfulness wholly apart 
from the terms of the contract. Thus we have sus- 
tained the right of a seller to file an increase under a 
contract which, in effect, authorized him to do so at 
any time. United Gas Pipe Line Co. v. Memphis Light, 
Gas and Water Division, 358 U.S. 103. The spiral 


3 Cf. Opinion No. 382 issued March 15, 1963, 29 FPC 498, Shell Oil Company, 
et al., See also Texaco Inc., et al., Docket Nos. G-17613, et al., order issued 
November 19, 1963. 


17a 


clauses here are far more limited in scope depending 
as they do on the occurrence of external events. [Foot- 
note omitted] 


Trunkline’s allegation of lack of arms-length bargaining 
appears to be founded on its contention that Superior at 
the time of execution of the contracts had the option to buy 
future issues of Trunkline stock. Trunkline also claims 
that some 10 months after the execution of the contracts 
Superior owned approximately 20 percent of Trunkline 
but nowhere does it allege that Superior in fact owned any 
stock at the time of the contractual transactions. The 
difficulty with this argument, aside from the question 
whether the lack of arms-length bargaining alone would 
prevent Superior from collecting its contract price, is that 
at the time the original sales contract was negotiated, con- 
taining not only the two party favored-nation clause here 
in issue, but a third party favored-nation clause as well,‘ 
Superior had no option nor any other afiiliation or basis for 
such claim with Trunkline. It is true that it appears that 
Superior was able to extract such an option as the con- 
sideration for extending the contract when the Commission 
failed to grant a certificate within the period originally 
prescribed, but there is no showing or even claim that this 
option had anything to do with the fact that the renewed 
contract contained the same favored-nation clauses as be- 
fore. Taking official notice of the fact that such clauses 
were a common feature of gas sales contracts at the time 
and by no means limited to special situations in which 
inter-company relationships were involved, we must con- 
clude that there has been no showing of any affiilation 
which could cause us to reach a different result. 


In view of the foregoing, we must deny the relief re- 
quested in Trunkline’s petition. There is also no justifica- 


4 This third party favored-nation clause was climinated by mutual consent 
of Superior and Trunkline during the subsequent period of alleged affiliation. 
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tion for Trunkline’s action of computing payment for gas 
purchased from Superior under the subject rate schedule 
on the basis of a lower rate than is presently on file with 
this Commission and in effect subject to refund. Hope 
Natural Gas Company v. F.P.C., 134 F. 2d 287, reversed on 
other grounds, 320 U.S. 591. We shall therefore also order 
Trunkline to discontinue this practice at once and to re- 
compute any previous improper payments. 


The Commission orders: 


(A) The relief requested in the petition for a declaratory 
order filed by Trunkline on October 25, 1963, as supple- 
mented on November 15, 1963, is denied. 


(B) Trunkline shall, effective as of the date of issuance 
of this order, make payments for gas purchased from Su- 
perior under the subject rate schedules computed on the 
basis of the rates in effect, subject to refund, in Docket 
Nos. G-20435 and G-20577, unless or until such increased 


rates are changed in accordance with the provisions of the 
Natural Gas Act. 


(C) Within 30 days from the date of issuance of this 
order, Trunkline shall recompute any previous payments 
it has mace to Superior which were computed on the basis 
of lower rates than those described in paragraph (B) above, 
and shall make any additional payments to Superior that 
may be required based on such recomputation. 


(D) Within 45 days from the date of issuance of this 
order, Trunkline shall report to the Commission in writing 
the details of its calculation resulting in any payments 
which may be required pursuant to paragraph (C) above, 
together with a copy of a release from Superior with re- 
spect to such payments. 


By the Commission. 


Josera H. GuTRIDE, 
(Seat) Secretary. 
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